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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 
[Docket  No.  TB-92-42] 

Subpart  A — Policy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additional  Sales  on  Designated 
Markets 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  is  amending 
subpart  A  of  7  CFR  part  29,  Policy 
Statement  and  Regulations  Governing 
the  Extension  of  Tobacco  Inspection  and 
Price  Support  Services  to  New  Markets. 
The  amendment  expands  the 
geographical  area  of  a  designated 
tobacco  auction  market  to  5  miles  of  the 
boundaries  of  the  city  or  town.  This 
expansion  will  allow  more  flexibility  in 
building  new  warehouses. 

EFFECTIVE  DATE:  May  21, 1993. 

FOR  PJRTHER  INFORMATION  CONTACT: 

Larry  Hopkins,  Director,  Tobacco 
Division,  AMS,  USDA,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Telephone  (202)  205-0567. 
SUPPLEMENTARY  ^FORMATION:  Notice  is 
hereby  given  that  the  Department  is 
amending  the  definition  "Designated 
market"  in  subpart  A,  §  29.1(e). 

The  amendment  will  expand  the 
geographical  boundaries  of  tobacco 
auction  markets  designated  by  the 
Secretary  under  section  5  of  the  Tobacco 
Inspection  Act  to  that  geographical  area 
within  5  road  miles  of  the  boundary  of 
that  town  or  city.  It  will  also  allow 
warehouses  in  existence  and  which 
received  price  support  and  inspection 
services  during  the  1992  marketing 
season  to  continue  to  operate  at  the 


same  location.  This  amendment  will 
allow  more  flexibility  in  building  new 
warehouses. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  January  8, 1993)  (58 
FR  3233-3234).  The  proposed  rule 
would  expand  the  geographical  area  of 
a  designated  tobacco  auction  market 
from  3  miles  to  5  miles  of  the 
boundaries  of  the  city  or  town. 

Interested  parties  were  provided  30  days 
to  submit  comments.  One  comment  was 
received  and  supported  the  proposed 
rule  in  its  entirety. 

This  action  will  increase  the 
accessibility  of  warehouses  as  the 
spread  of  residential  development, 
zoning  laws,  and  the  cost  of  land  make 
it  difficult  to  build  new  warehouses 
within  the  3  mile  limit. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq  ),  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business.  Most  of  the  firms  which 
would  be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  3  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  not  substantially 
affect  the  normal  movement  of  the 
commodity  in  the  marketplace. 
Compliance  with  this  rule  will  not 


impose  substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  of  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  will  in  no  way  effect 
normal  competition  in  the  marketplace. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure,  Advisory  committees, 
Government  publications,  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  in  7  CFR  part 
29  are  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  A — Policy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additional  Sales  on  Designated 
Markets 

1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sec.  14,  49  Stat.  734,  as 
amended;  sec.  4, 62  Stat.  1070,  as  amended, 

7  U.S.C.  511m,  15  U.S.C  714b.  Interpret  or 
apply  sec.  5.  62  Stat.  1072  secs.  101,  401, 

403,  63  Stat.  1051,  as  amended,  1054  as 
amended.  15  U.S.C.  714c,  7  U.S.C  1441. 

1421, 1423. 

2.  Paragraph  (e)  of  §  29.1  is  revised  to 
read  as  follows: 

§29.1  Definitions. 

***** 

(e)  Designated  market  means  an 
auction  market  designated  by  the 
Secretary  under  section  5  of  the  Tobacco 
Inspection  Act  including  the  town  or 
city  which  is  the  population  center  of 
the  market  and  whose  name  the  market 
bears  and  all  of  the  geographical  area 
within  5  road  miles  of  the  boundaries  of 
said  city  or  town  as  they  are  constituted 
on  January  1, 1993.  Provided,  That  any 
warehouse  beyond  those  boundaries 
which  received  tobacco  inspection  and 
price  support  services  during  the  1992 
marketing  season  shall  continue  to 
receive  such  services  at  the  same 
location  regardless  of  any  prohibition 
contained  herein:  And  further  provided, 
That  this  geographical  limitation  may  be 
waived  by  the  Secretary  after  a  hearing 
held  pursuant  to  §§29.2  and  29.3. 
***** 
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Dated:  April  13, 1993. 

LJ*.  Massaro, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

Bruce  R.  Weber, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service. 

(FR  Doc.  93-9198  Filed  4-20-93;  8:45  am] 
BtUJNO  COO€  3410-02-M 


Farmers  Home  Administration 
7  CFR  Parts  1956  and  1962 
Debt  Settlement 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its  debt 
settlement  regulation  to  remove  the 
information  pertaining  to  adjustment  of 
debts  when  debtors  are  in  bankruptcy. 

In  addition,  information  has  been  added 
concerning  reporting  to  the  Internal 
Revenue  Service  of  certain  debt 
settlement  actions.  Editorial  changes 
have  also  been  made  by  adding  language 
pertaining  to  processes  which  do  not 
create  a  burden  or  impose  an  obligation 
on  the  public,  and  relocating  sentences 
and/or  paragraphs  to  provide 
clarification.  Expect  for  the  Internal 
Revenue  Service  (IRS)  reporting 
provisions,  which  are  required  by  the 
Internal  Revenue  Code  and  IRS 
regulations,  there  have  been  no 
substantive  changes  made  to  this 
regulation. 

EFFECTIVE  DATE:  April  21,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  F.  Leavitt,  Senior  Loan  Specialist, 
Single  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  room  5309, 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  the  only  changes  are  editorial  or 


involve  internal  processing  of 
documents  by  FmHA  employees  which 
involve  no  substantial  changes  or  are 
changes  required  by  IRS  reporting 
requirements. 

Background 

FmHA  amends  subpart  B  of  part  1956 
to: 

(1)  Information  pertaining  to  the 
approval  and  rejection  of  debt 
settlements  is  moved  from  §  1956.58  to 
§  1956.64  to  follow  the  steps  taken  in  a 
debt  settlement  action. 

(2)  §  1956.86  is  added  to  provide  that 
the  Finance  Office  will  report  to  the 
Internal  Revenue  Service  on  IRS  Form 
1099-G  any  debt  settled  through 
cancellation,  compromise,  or 
adjustment  unless  the  debt  was 
discharged  through  bankruptcy.  The 
Agency  has  been  reporting  these  debts 
pursuant  to  IRS  requirements  and  will 
continue  to  do  so. 

Intergovernmental  Consultation 
For  the  reasons  set  forth  in  the  Final 
Rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
the  programs  contained  in  Emergency 
Loans,  Farm  Operating  Loans,  and  Farm 
Ownership  Loans  are  excluded  with  the 
exception  of  nonfarm  enterprise  activity 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Rural  Housing  Site  Loans  (10.411), 

Soil  and  Water  Loans  (10.416),  and 
Rural  Rental  Housing  Loans  (10.415)  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  other 
programs  are  excluded  from 
intergovernmental  consultation. 

Programs  Affected 

The  programs  are  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
under. 

10.404  Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low  Income  Housing  Repair 
Loans  and  Grants 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 


Environmental  Policy  Act  of  1969, 

Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

List  of  Subjects 
7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

Therefore,  Chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1956— DEBT  SETTLEMENT 

1.  The  authority  citation  for  part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989,  42  U.S.C.  1480; 

5  U.S.C.  301;  31  U.S.C.  3711;  7  CFR  2.23;  7 
CFR  2.70. 

Subpart  B — Debt  Settlement-Farmer 
Programs  And  Housing 

2.  §  1956.51  is  revised  to  read  as 
follows: 

§1956.51  Purpose. 

J'his  subpart  delegates  authority  and 
prescribes  polices  and  procedures  for 
settlement  of  debts  owed  the  United 
States  for  Farmers  Home  Administration 
(FmHA)  Farmer  Programs  (FP),  Single- 
Family  Housing  (SFH)  and  Multi-Family 
Housing  (MFH)  programs.  Settlement  of 
claims  against  recipients  of  grant  funds 
for  reasons  such  as  the  use  of  funds  for 
improper  purposes  is  also  covered 
under  this  subpart.  Settlement  of  claims 
against  third  party  converters  and 
settlement  of  Nonprogram  (NP)  loans, 
and  Economic  Opportunity  (EO)  loans  is 
authorized  under  the  Federal  Claims 
Collection  Standards,  4  CFR  parts  101 
through  105. 

3.  §  1956.54  is  amended  by  removing 
the  paragraph  designations  for  the 
definitions  and  arranging  the  definitions 
for  Amount  of  debt  and  Housing 
programs  in  alphabetical  order. 

4.  §  1956.57  is  amended  by  removing 
paragraph  (k),  by  redesignating 
paragraph  (1)  as  paragraph  (k);  by 
revising  the  first  word  in  the  last 
sentence  of  paragraph  (c)  from 
“Settlement”  to  “Adjustment";  by 
revising  the  reference  in  the  first 
sentence  of  paragraph  (g)(l)(i)  from 
"Part  1962,  subpart  A”  to  “subpart  A  of 
part  1962”;  by  revising  the  heading  of 
paragraph  (h)  from  “Advice  from  the 
OGC”  to  “Advice  from  OGC“;  and  by 
revising  paragraph  (b)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows: 
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$1956.57  General  provision*. 

*  *  ft*  * 

(b)  Information  needed  for  debt 
settlement.  A  debtor  requesting  debt 
settlement  must  submit  complete  and 
accurate  information  from  which  a  full 
determination  of  his/her  financial 
condition  can  be  made.  This  should 
include,  where  applicable,  but  is  not 
limited  to,  obtaining  verification  of 
employment,  providing  expense 
verification,  verifying  farm  program 
benefits  (e.g..  Agricultural  Stabilization 
and  Conservation  Service/Commodity 
Credit  Corporation  payments),  and 
examining  county  records  to  determine 
what  other  assets  the  debtor  has  or 
recently  disposed  of.  When  a  FP  debtor 
is  continuing  to  farm,  a  farm  operating 
plan  must  be  obtained.  Also,  where  a 
spouse  is  not  a  co-debtor  the  spouse’s 
income  will  be  considered  in  meeting 
family  living  expenses.  If  it  appears  that 
a  debtor  will  not  be  able  to  pay  in  full 
and  the  indebtedness  is  eligible  for 
settlement  under  this  subpart,  action 
should  be  taken,  if  possible,  to  avoid 
unnecessary  litigation  to  enforce 
collection.  If  the  debt  is  eligible  for 
settlement,  the  debt  settlement 
authorities  of  FmHA  should  be 
explained  and  the  privileges  thereof 
extended  to  the  debtor.  The  information 
obtained  from  the  debtor  should  be 
documented  on  a  debt  settlement  form. 

(c)  Negotiating  a  settlement.  County 
Supervisors  may  approve  or  reject 
compromises,  adjustments, 
cancellations,  or  chargeoffs  of  SFH  debts 
(to  include  recapture  receivables), 
regardless  of  the  amount.  *  *  * 

ft  ft  ft  ft  .  ft 

§  1 956.58  [Removed  and  Reserved] 

5.  §  1956.58  is  removed  and  reserved. 

6.  §  1956.66  is  amended  by  removing 
the  introductory  test  of  paragraph  (b)(1) 
and  paragraph  (b)(2)  and  redesignating 
paragraphs  (b)(1)  (i),  (ii),  and  (iii)  as 
paragraphs  (b)  (1),  (2),  and  (3) 
respectively;  by  revising  the  word 
"borrower”  to  "debtor”  in  paragraph 

(a)(2);  by  revising  the  last  occurrence  of 
the  word  “housing”  to  "secured”  in  the 
introductory  text  of  paragraph  (b);  by 
revising  the  introductory  text  of 
paragraph  (a)  and  newly  designated 
paragraph  (b)(3);  snd  by  adding  (c)  to 
read  as  follows: 

§  1 956.66  Compromise  and  adjustment  of 
nonjudgment  debts. 

ft  ft  ft  ft  ft 

(a)  FP  debts.  The  debt  or  any 
extension  thereof  on  which  compromise 
or  adjustment  is  requested  does  not 
have  to  be  due  and  payable  under  the 
terms  of  the  note  or  other  instrument,  or 
because  of  acceleration  by  written 


notice  prior  to  the  date  of  application. 
Non  judgment  secured  FP  debts  may  be 
compromised  or  adjusted  in  accordance 
with  the  following  conditions: 

ft  ft  ft  ft  ft 

(b)  *  *  * 

(3)  An  adjustment  offer  must  meet  the 
requirements  of  paragraph  (b)(2)  of  this 
section,  except  the  debt  (or  the  amount 
offered)  is  to  be  scheduled  for  payment 
over  the  shortest  period  FmHA 
determines  is  feasible  based  on  the 
debtor's  financial  resources,  but  not  to 
exceed  5  years. 

(c)  Unsecured  debts.  Unsecured  debts 
considered  under  this  paragraph  (c)  are 
most  frequently  account  balances 
remaining  after  the  debtor  has  sold 
security  property  to  another  party/ 
entity,  the  security  has  been  liquidated 
through  foreclosure,  or  FmHA  has 
accepted  a  deed  in  lieu  of  foreclosure 
and  the  borrower  was  not  released  from 
liability.  An  offer  to  compromise  or 
adjust  an  unsecured  debt  must  represent 
the  maximum  amount  FmHA 
determines  the  debtor  can  pay  based  on 
a  current  financial  statement  and  other 
information  available  to  FmHA.  An 
adjustment  offer  is  to  be  scheduled  for 
payment  over  the  shortest  period  FmHA 
determines  is  feasible,  but  not  to  exceed 
5  years. 

7.  §  1956.71  is  added  to  read  as 
follows: 

$  1956.71  Settling  uncollectible  recapture 
receivable*. 

The  settlement  of  uncollectible 
recapture  receivables  will  be  fully 
documented  on  a  debt  settlement  form 
and  retained  in  the  case  file. 

8.  §  1956.84  is  added  to  read  as 
follows: 

$  1956.84  Approval  or  rejection. 

(a)  Reserved. 

(b)  Reserved. 

(c)  Reserved. 

(d)  Reserved. 

(e)  Appeal  rights.  A  debtor  whose 
debt  settlement  offer  is  rejected  will  be 
notified  of  appeal  rights  pursuant  to 
subpart  B  of  part  1900  of  this  chapter. 

In  cases  where  the  adverse  decision 
maker  is  the  County  Committee,  the 
FmHA  official  will  advise  the  debtor  of 
appeal  rights.  If  the  debtor  exercises  his/ 
her  right  to  a  meeting,  the  County 
Committee  must  meet  with  the  debtor. 

If  the  meeting  does  not  result  in  a 
resolution,  the  debtor  may  exercise  his/ 
her  right  to  a  hearing.  If  the  hearing 
officer  reverses  the  adverse  County 
Committee  decision,  the  case  will  be 
forwarded  to  the  appropriate  debt 
settlement  approval  official  for 
consideration  of  approval. 


$1956.85  [Amended] 

9.  Section  1956.85  is  amended  by 
removing  the  words  "Certification  and” 
from  the  title  of  Form  FmHA  1944-9  in 
the  first  sentence  of  paragraph  (b)(1). 

10.  Section  1956.86  is  added  to  read 
as  follows: 

$1956.86  Reporting  to  the  Internal 
Revenue  Service  (IRS). 

In  accordance  with  the  requirements 
of  the  Internal  Revenue  Service  (IRS), 
FmHA  will  report  debts  which  have 
been  determined  to  be  uncollectible  to 
IRS.  After  reporting  the  debt  to  IRS,  no 
further  efforts  to  collect  the  debt  will  be 
made.  The  Finance  Office  will  report  to 
the  IRS  on  IRS  Form  1099-G,  "Certain 
Government  Payments,”  any  debt 
(principal  balance  and  any 
administrative  costs)  settled  through 
cancellation,  compromise  or 
adjustment,  unless  the  debt  was 
discharged  through  bankruptcy. 

11.  Section  1956.96  is  revised  to  read 
as  follows: 

$1356.96  Delinquent  adjustment 
agreements. 

The  employee  in  charge  of  the 
account  should  notify  debtors  in 
advance  of  the  due  dates  of  payments  on 
debt  settlement  agreements.  The 
employee  in  charge  of  the  account 
should  also  promptly  contact  debtors 
who  are  delinquent  on  debt  settlement 
payments  and  find  out  their  reasons  for 
not  making  payments  when  due,  and 
their  plans  for  completing  their 
agreements.  In  instances  in  which  the 
debtor  is  delinquent  under  the  terms  of 
the  debt  settlement  and  is  likely  to  be 
financially  unable  to  meet  the  terms  of 
the  debt  settlement  agreement,  FmHA 
may  cancel  the  existing  agreement  and 
process  a  different  type  of  settlement 
more  consistent  with  the  debtor’s 
repayment  ability,  provided  the  facts  in 
the  case  justify  such  action.  This 
settlement  will  be  processed  in 
accordance  with  the  procedure  for  the 
new  agreement.  An  extension  may  be 
given  by  FmHA  to  extend  for  90  days 
the  time  for  making  the  payments  when 
the  circumstances  of  the  case  justify  an 
extension.  Extensions  for  a  greater 
period  of  time  may  be  made  by  the  State 
Director  upon  recommendation  of  the 
County  Committee  (for  FP  loans)  and 
the  employee  in  charge  of  the  account. 

A  decision  not  to  extend  the  time  for 
making  payments  is  not  appealable. 
When  an  adjustment  agreement  is 
cancelled,  the  debtor  will  be  notified  of 
the  reasons  in  writing.  The  cancellation 
of  an  adjustment  offer  is  appealable.  If 
an  agreement  is  cancelled,  any 
payments  received  shall  be  retained  as 
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payments  on  the  debt  owed  at  the  time 
of  the  adjustment  offer. 

12.  Section  1956.98  is  redesignated  as 
§  1958.97  and  newly  redesignated 

§  1956.97  is  amended  by  revising  the 
last  four  words  in  the  last  sentence  of 
paragraph  (a)  from  "in  the  usual 
manner”  to  "according  to  State  law,”  by 
removing  the  words  "Exhibit  C  of”  in 
the  second  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

$  1956.97  Disposition  of  promissory  notes. 
***** 

(d)  In  case  of  a  transfer  of  security 
with  assumption  for  less  than  the  debt, 
the  promissory  note  will  be  attached  to 
the  assumption  agreement  covered  by 
the  note  and  kept  in  the  transferee's  file. 

Subpart  C — Debt  settlement — 
Community  and  Business  Programs 

$1956.137  [Amended] 

13.  Section  1956.137  is  amended  by 
revising  both  references  in  paragraph 
(d)(5)  from  "Form  FmHA  451-33"  to 
"Form  FmHA  1951-33.” 

$1956.145  [Amended] 

14.  Section  1956.145  is  amended  by 
revising  the  reference  in  the 
introductory  text  from  "Subpart  A  of 
Part  2033,  available  in  any  FmHA 
office,”  to  "FmHA  Instruction  2033-A 
(available  in  any  FmHA  office)"  and  by 
revising  the  reference  in  paragraphs  (b) 
and  (c)  from  “Subpart  A  of  Part  2033.” 
to  "FmHA  Instruction  2033-A  (available 
in  any  FmHA  office).” 

15.  Section  1956.146  is  added  to  read 
as  follows: 

$  1956.146  Reporting  to  the  Internal 
Revenue  Service  (IRS). 

In  accordance  with  the  requirements 
of  the  Internal  Revenue  Service  (IRS) 
FmHA  will  report  debts  which  have 
been  determined  to  be  uncollectible  to 
IRS.  After  reporting  the  debt  to  IRS,  no 
further  efforts  to  collect  the  debt  will  be 
made.  The  Finance  Office  will  report  to 
the  IRS  on  IRS  Form  1099-G,  “Certain 
Government  Payments,”  any  debt 
(principal  balance  and  any 
administrative  costs)  settled  through 
cancellation,  compromise,  or 
adjustment,  unless  the  debt  was 
discharged  through  bankruptcy. 

PART  1962— PERSONAL  PROPERTY 

16.  The  authority  citation  for  part 
1962  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1980; 

5  U.S.C  301:  7  CFR  2.23;  7  CFR  2.70. 


Subpart  A — Servicing  and  Liquidation 
of  Chattel  Security 

17.  Section  1962.47  is  amended  by 
revising  the  title  of  Form  FmHA  1965- 
14  in  paragraph  (b)(2)(i)  from  "Proof  of 
Claim”  to  "Proof  of  Claim  of  the  United 
States  of  America,”  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  respectively,  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

$  1962.47  Bankruptcy  and  insolvency. 

ft  *  *  *  * 

(c)  Adjustment  of  debts  when  debtors 
are  in  bankruptcy. 

FmHA  personnel  do  not  have  the 
authority  to  accept  or  reject  a 
reorganization  plan  on  behalf  of  the 
United  States  for  debtors  filing  under 
chapter  11, 12,  or  13  when  the  plan  calls 
for  part  of  the  FmHA  debt  to  be 
cancelled. 

(1)  Plans  submitted  by  debtors  under 
chapters  11, 12,  and  13  must  be  sent  to 
the  State  Director  who  will  refer  them 
to  the  United  States  Attorney  through 
the  Regional  Attorney.  When  the  plan 
calls  for  the  adjustment  of  a  debt  to 
FmHA,  the  State  Director  will  provide 
the  Regional  Attorney  with  a 
recommendation  on  acceptance  or 
rejection  of  the  plan. 

(2)  The  U.S.  Attorney  will  advise  the 
FmHA  State  Director  through  the 
Regional  Attorney  as  to  approval  or 
rejection  of  the  debtor’s  reorganization 
plan.  Upon  notification  of  an  approval, 
the  State  Director  will  notify  the 
Finance  Office  by  memorandum  of  the 
terms  and  conditions  of  the  bankruptcy 
reorganization  plan  including  any 
adjustment  of  the  debtor’s  debt. 
***** 

Dated:  April  6, 1993. 

Robert  Peters, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 

(PR  Doc.  93-9256  Filed  4-20-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  92-CE-49-AD;  Amendment  39- 
8543;  AD  93-07-11] 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.,  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  Mitsubishi  Heavy 
Industries,  Ltd.,  (Mitsubishi)  MU-2B 
series  airplanes.  This  action  requires 
reducing  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  1-degree  to 
3-degree  range.  Analysis  of  service 
history  on  the  affected  airplanes  has 
revealed  one  accident  and  two  incidents 
where  the  existing  elevator  nose-down 
trim  deflection  caused  excessive  control 
wheel  force.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
excessive  control  wheel  force  caused  by 
extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane. 

OATES:  Effective  June  1, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  1, 

1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aerospace  Systems,  10,  Oyecho, 
Minato-Ku,  Nagoya,  Japan;  or  the  Beech 
Aircraft  Corporation,  9709  East  Central, 
Wichita,  Kansas  67201.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946—4122;  Facsimile 
(316)  946—4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Mitsubishi 
MU-2B  series  airplanes  was  published 
in  the  Federal  Register  on  October  9, 
1992  (57  FR  58164).  The  action 
proposed  to  require  reducing  the 
maximum  deflection  of  the  elevator 
nose-down  trim  to  a  1-degree  to  3- 
degree  range.  The  proposed  action 
would  be  accomplished  in  accordance 
with  Mitsubishi  Service  Bulletin  No. 
079/27/— 010,  dated  August  28, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  supports  the 
proposed  action,  but  recommends  that, 
to  eliminate  any  applicability  questions 
from  the  field,  the  FAA  issue  one  AD  to 
cover  the  Mitsubishi  MU-2B  series 
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airplanes  covered  under  two  FAA  Type 
Certificates:  A2PC  and  A10SW.  The 
FAA  concurs  that  one  AD  may  eliminate 
applicability  questions  from  the  field; 
however,  ADs  are  issued  against 
airplanes  of  the  same  type  design.  Since 
these  airplanes  are  certificated  under 
two  separate  type  designs,  the  FAA  is 
issuing  an  AD  on  each  type  design.  The 
proposed  AD  remains  unchanged  as  a 
result  of  this  comment. 

No  comments  were  received  on  the 
FAA’s  determination  of  the  cost  impact 
on  the  public. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  989  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
6  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $300  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $623,070. 
These  figures  take  into  account  that 
none  of  the  airplanes  have  incorporated 
the  required  actions. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-07-11  Mitsubishi  Heavy  Industries, 
Ltd.:  Amendment  39-8543;  Docket  No. 
92-CE— 49-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 

Serial  No. 

MU-2B-25,  MU-2B- 
26,  MU-2B-26A, 
and  MU-2B-40. 

MU-2B-35,  MU-2B- 
36.  MU-2B-36A, 
and  MU-2B-60. 

313SA,  321 SA.  and 
348SA  through 
459SA 

652SA,  661  SA.  and 
697SA  through 
1569SA 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  excessive  control  wheel  force 
caused  by  extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Reduce  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  1 -degree  to  3- 
degree  range  in  accordance  with  the 
INSTRUCTIONS  section  of  Mitsubishi 
Service  Bulletin  No.  079/27-010,  dated 
August  28, 1992. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Mitsubishi 


Service  Bulletin  No.  079/27-010,  dated 
August  28, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Mitsubishi  Heavy  Industries, 
Ltd.,  Nagoya  Aerospace  Systems,  10,  Oyecho, 
Minato-Ku,  Nagoya,  Japan;  or  the  Beech 
Aircraft  Corporation,  9709  East  Central, 
Wichita,  Kansas  67201.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  (39-8543)  becomes 
effective  on  June  1, 1993. 

Issued  in  Kansas  City,  Missouri,  on  April 
12, 1993. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  93-8926  Filed  4-20-93;  8.45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 
Docket  No.  921225-3038 
RIN  0625-AA06 

Limit  on  Duty-Free  Insular  Watches  In 
Calendar  Year  1993 

AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 
regulations  which  govern  duty- 
exemption  allocations  and  duty- 
refunded  entitlements  for  watch 
producers  in  the  United  States’  insular 
possessions  (the  Virgin  Islands,  Guam, 
and  American  Samoa)  and  the  Northern 
Mariana  Islands.  The  amendment 
establishes  the  total  quantity  and 
territorial  shares  of  duty-exemption  for 
1993  and  eliminates  two  provisions. 
EFFECTIVE  DATE:  April  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-1660. 
SUPPLEMENTARY  INFORMATION:  The 
insular  possessions’  watch  industry 
provision  in  section  110  of  Public  Law 
No.  97-446  (96  Stat.  2331)  (1983)  (19 
U.S.C.  1202,  note)  requires  the  Secretary 
of  Commerce  and  the  Secretary  of  the 
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Interior,  acting  jointly,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watch  movements  which  may  be 
entered  bee  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  make  the  changes  in 
§303.14.  . 

We  published  these  revisions  in 
proposed  form  on  January  19, 1993  (58 
FR  4947)  and  invited  comments.  We 
received  no  comments. 

These  Departments  establish  for 
calendar  year  1993  a  total  quantity  and 
respective  territorial  shares  as  shown  in 


the  following  table: 

Virgin  Islands . . 4,080,000 

Guam  . . 500,000 

American  Samoa  . 500,000 

Northern  Mariana  Islands  .  500,000 


Total  . . . .  5,580,000 


Under  the  Administrative  Procedure 
Act.  5  U.S.C.  553(d)(1),  the  effective 
date  of  this  rule  need  not  be  delayed  for 
30  days  because  this  rule  relieves  the 
following  restrictions.  This  action 
eliminates  the  minimum  average  wage 
input  per  watch  and  watch  movement 
as  a  condition  for  duty-free  treatment. 
This  action  also  eliminates  the 
requirement  for  complete  assembly  in 
the  territory  of  the  setting  mechanism 
and  train  assemblies  for  a  watch  to 
qualify  for  duty-free  treatment  as  long  as 
the  watch  is  in  compliance  with  U.S. 
Customs  Service’s  assembly 
requirements  published  June  2, 1980  (45 
CFR  37328). 

Classification 

Executive  Order  12291.  In  accordance 
with  Executive  Order  12291  (46  FR 
13193,  February  19. 1991),  the 
Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  ’’major  rule’’  as 
defined  by  section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  section 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act.  This 
rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
amendments  will  not  increase  the 
information  burden  on  the  public. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection.  Guam,  Imports, 
Marketing  quotas,  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we  are 
amending  title  15,  chapter  III,  part  303 
as  follows: 

PART  303— (AMENDED] 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2329, 
2331  (19  U.S.C.  1202  note);  Pub.  L  94-241, 
90  Stat  263  (48  U.S.C  1681,  note). 

§303.10  (Amended) 

2.  Section  303.10(c)  is  removed  and 
section  303.10(d)  is  redesignated  section 
303.10(c). 

§303.14  (Amended] 

3.  Section  303.14(b)(2)  is  amended  by 
removing  the  last  sentence. 

4.  Section  303.14(b)(4)  is  removed. 


5.  Section  303.14(d)(1)  is  amended  by 
adding  “Guam,’’  before  “American 
Samoa”. 

6.  Section  303.14(d)(2)  is  removed. 

7.  Section  303.14(d)(3)  is  redesignated 
§  303.14(d)(2)  and  is  amended  by 
removing  “200,000  units"  and  adding 
“the  unused  portion’’  in  its  place. 

8.  Section  303.14(e)  is  amended  by 
removing  "4,200,000”  and  adding 
“4,080,000”  in  its  place  and  by 
removing  “1,000,000"  and  adding 
“500,000”  in  its  place. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Ruth  G.  Van  Cleve, 

Acting  Assistant  Secretary  for  Territorial  and 
International  Affairs. 

[FR  Doc.  93-9212  Filed  4-20-93;  8:45  ami 

fMLUNG  COOE  3S10-OS-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  228,  229,  232  and 
240 

[Release  Nos.  33-6992;  34-32157;  35- 
25797;  39-2306;  IC-19409] 

RIN  3235-AC48 

Rulemaking  for  EDGAR  System; 
Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction  to  interim  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  rules  that 
were  published  Thursday,  March  18, 
1993  (58  FR  14628).  Those  rules  relate 
to  the  implementation  of  the  Electronic 
Data  Gathering,  Analysis  and  Retrieval 
(“EDGAR”)  system. 

EFFECTIVE  DATES:  These  rules  are 
effective  April  26, 1993,  except 
§  229.601(c),  relating  to  the  Financial 
Data  Schedule,  which  will  be  effective 
on  November  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Office  of  Disclosure 
Policy,  Division  of  Corporation  Finance 
at  (202)  272-2589. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  interim  rules  that  are  the  subject 
of  these  corrections  become  effective  on 
April  26, 1993  and  implement 
mandated  electronic  filing  on  the 
EDGAR  system  for  registrants  whose 
filings  are  processed  by  the  Divisions  of 
Corporation  Finance  and  Investment 
Management  and  for  those  making 
filings  with  respect  to  such  registrants. 
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Development  and  implementation  of  the 
EDGAR  system  was  effected  pursuant  to 
section  35A  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  7811). 

Need  for  Corrections 

This  action  is  necessary  to  correct 
several  minor  errors  found  in  the  text  of 
the  regulations  as  published  on  March 
18. 1 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  18, 1993  of  the  interim  rules, 
which  were  the  subject  of  FR  Doc.  93- 
4805,  is  corrected  as  follows: 

§200.30-1  [Corrected] 

1.  On  page  14659,  second  column,  in 
the  9th  line  of  paragraph  (k)  of  §  200.30- 
1,  the  reference  ‘'12(b)”  is  corrected  to 
read  "13(b)”  and  the  citation 

“§  232.12(b)”  is  corrected  to  read 
"§  232.13(b)”. 

§228.601  [Corrected] 

2.  On  page  14660,  third  column,  in 
the  10th  line  of  Instruction  3  to  Item 
601(a)  of  Regulation  S-B  (§  228.601(a)), 
the  citation  "§  232.101”  is  corrected  to 
read  “§232.201”. 

§228.601  [Corrected] 

3.  On  page  14661,  top  of  page  in  the 
Exhibit  Table  to  Regulation  S-B  Item 
601  (§  228.601),  the  reference  “S-6”  in 
the  second  line  of  the  footnote  to  the 
Exhibit  Table  designated  "*  *  *”  is 
corrected  to  read  "S-3”. 

§229.601  [Corrected] 

4.  On  page  14666,  second  column, 
paragraph  (c)(l)(i)  of  Item  601  of 
Regulation  S-K  (§  229.601  (c)(l)(i))  is 
corrected  by  adding  the  word 
"information”  between  the  word 
“financial”  at  the  end  of  the  7th  line  of 
paragraph  (c)(l)(i)  and  the  word 
"specified”  at  the  beginning  of  the  8th 
line  of  paragraph  (c)(l)(i). 

§  232. 1 2  [Corrected] 

5.  On  page  14671,  second  column,  the 
word  “Act”  in  the  10th  line  of 
paragraph  (a)  of  §  232.12  is  corrected  to 
read  “Acts”. 

§232.306  [Corrected] 

6.  On  page  14675,  first  column,  4th 
line  from  the  top  of  the  page,  the  note 

to  paragraph  (a)  of  §  232.306  is  corrected 
by  removing  the  word  "the”. 

§232.501  [Corrected] 

7.  On  page  14676,  first  column,  the 
reference  "12(a)”  in  the  second  to  the 

1  For  a  correction  by  the  Federal  Register  of  Rule 
310  of  Regulation  S-T  (17  CFR  232.310),  see  the 
Corrections  section  elsewhere  in  this  issue  of  the 

Federal  Register. 


last  line  of  paragraph  (b)(2)  of  §  232.501 
is  corrected  to  read  "13(a)”,  and  the 
citation  “§  232.12(a)”  in  the  last  line  of 
paragraph  (b)(2)  of  §  232.501  is 
corrected  to  read  "§  232.13(a)”. 

§  240.1 2b-25  [Corrected] 

8.  On  page  14683,  first  column,  the 
reference  "13(c)”  in  the  second  to  the 
last  line  of  paragraph  (g)  of  §  240.12b- 
25  is  corrected  to  read  “13(b)”,  and  the 
citation  "§  232.13(c)”  in  the  last  line  of 
paragraph  (g)  of  §  232.501  is  corrected  to 
read  "§  232.13(b)”. 

Dated:  April  15, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9303  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  •010-01-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  101 
[T.D.  93-28] 

Removal  of  Reedville  and  Cape 
Charles  City  as  Ports  of  Entry 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  removing  Cape 
Charles  City  and  Reedville,  both  in 
Virginia,  from  the  list  of  ports  of  entry. 
Customs  has  reviewed  the  history  of 
activity  at  these  ports,  and  determined 
that  its  resources  could  be  better 
utilized  if  these  ports  in  the  Norfolk 
District  were  removed  from  the  list  of 
ports  of  entry. 

DATES:  May  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jones,  Office  of  Workforce 
Effectiveness,  Office  of  Inspection  and 
Control.  U.S.  Customs  Service  (202) 
927-0456. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Customs  Service,  in  its 
continuing  attempt  to  more  efficiently 
manage  its  personnel,  facilities  and 
resources,  as  well  as  improve  the  service 
it  provides  the  public,  regularly  reviews 
activity  levels  at  its  ports  of  entry  and 
other  locations.  It  then  attempts  to 
allocate  its  limited  available  resources 
and  employees  where  they  can  best 
manage  the  workload.  Customs  has 
recently  completed  a  survey  of  activity 
within  the  Norfolk  District  which  has 
shown  that  the  ports  of  entry  of 
Reedville,  Virginia  and  Cape  Charles 


City,  Virginia  have  not  had  any 
merchandise  imported  or  exported  from 
them  for  several  years.  Because  there  is 
no  vessel  activity  at  these  ports,  there  is 
no  need  for  Customs  officials  to  be 
available.  Similarly,  there  is  no 
projected  commercial  activity  which 
would  create  a  need  for  Customs 
services  at  these  ports.  Accordingly, 
Customs  is  removing  these  locations 
from  the  listing  of  ports  of  entry  in 
§  101.3(b)  of  the  Customs  Regulations 
(19  CFR  101.3(b)). 

Pursuant  to  the  requirements  of  19 
U.S.C.  2075,  Customs  notified  the 
Senate  Finance  Committee  and  the 
Ways  and  Means  Committee  of  the 
House  of  Representatives  of  this 
proposed  action  in  June  1991.  No 
objection  to  the  proposed  closures  was 
received  from  Congress  during  the 
prescribed  six-month  waiting  period. 

On  September  16, 1992,  Customs 
published  a  Notice  of  Proposed 
Rulemaking  in  which  it  announced  the 
proposed  closure  of  these  ports  to  the 
public  and  invited  public  comment  on 
the  proposal.  No  replies  were  received 
in  response  to  the  Notice. 

Because  there  has  been  no  Customs 
activity  at  either  location  for  many 
years,  it  is  not  anticipated  that  this 
change  will  have  any  adverse  financial 
impact  on  either  the  agency  or  the 
community. 

Accordingly,  because  Customs  has 
received  no  comments  in  response  to 
the  Notice,  it  is  issuing  the  amendment 
as  published. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Although  this  document  was  issued 
with  notice  for  public  comment,  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
document  relates  to  agency  organization 
and  management,  it  is  not  subject  to 
E.O.  12291. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
function  (Government  agencies). 
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Amendment  to  the  Regulations 

Accordingly,  part  101  of  the  Customs 
Regulations  (19  CFR  part  101)  is 
amended  as  set  forth  below: 

PART  101 — GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  2, 66, 
1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624, 
unless  otherwise  noted. 

$101.3  [Amended] 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  by  removing  “Cape  Charles 
City,  Va."  and  "Reedville,  Va.”  from  the 
column  headed  “Ports  of  entry** 
opposite  the  Norfolk,  Va.  District  in  the 
Southeast  Region. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  1, 1993. 

)ohe  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-9231  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  4320-02-M 


19  CFR  Part  101 
[TD.  93-29] 

Customs  Field  Organization; 
Boundaries  of  Washington  and  Norfolk 
Districts 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  changes  the 
field  organization  of  the  Customs 
Service  by  realigning  the  Washington 
District  to  include  Frederick,  Clarke, 
and  Prince  William  Counties,  Virginia, 
thereby  removing  these  counties  from 
the  Norfolk  District.  This  will  permit  the 
airport  at  Winchester,  Virginia,  and  the 
airport  and  a  number  of  Customs 
bonded  warehouses  at  Manassas, 
Virginia,  to  be  served  by  Customs 
personnel  in  the  Washington  District, 
who  are  more  closely  situated  to  such 
facilities  than  are  Customs  personnel  in 
the  Norfolk  District. 

EFFECTIVE  DATE:  May  21.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jones,  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control,  (202)  927- 
0456. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 


personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public,  Customs 
published  a  document  in  the  Federal 
Register  on  July  17, 1992  (57  FR  31677) 
which  proposed  to  redefine  the 
boundaries  of  the  Washington  and 
Norfolk  Districts.  Specifically,  Customs 
proposed  to  revise  the  Washington 
District  to  include  Frederick,  Clarke  and 
Prince  William  Counties,  Virginia, 
thereby  removing  them  from  the  Norfolk 
District.  This  would  essentially 
establish  a  corridor  in  the  Northern 
Virginia  area  falling  within  the 
boundaries  of  the  Washington  District. 

Customs  proposed  this  realignment  in 
order  to  enable  personnel  from  the 
Washington  District  (particularly  Dulles 
Airport)  to  service  the  airport  at 
Winchester,  Virginia.  At  present,  any 
aircraft  clearances  required  at  the 
Winchester  Airport  are  being  handled 
by  an  inspector  from  the  Port  of 
Richmond,  Virginia  (Norfolk  District). 
This,  however,  is  not  in  Customs  best 
interests  inasmuch  as  it  takes 
approximately  two  hours  to  travel  from 
Richmond  to  Winchester,  but 
considerably  less  from  Dulles. 
Furthermore,  there  is  an  airport,  as  well 
as  a  number  of  Customs  bonded 
warehouses,  in  Manassas,  Virginia, 
which  could  more  effectively  be  served 
by  personnel  from  Dulles  Airport  or  the 
Port  of  Alexandria  which  is  also  in  the 
Washington  District.  Notably,  other 
operational  services  in  any  of  the 
affected  locations  would  not  be 
materially  compromised  or  impaired 
under  this  realignment. 

Thirteen  comments,  all  favoring 
adoption  of  the  proposal,  were  received 
from  the  public  during  the  proposed 
rulemaking  comment  period,  several  of 
these  additionally  requesting  that 
various  other  areas  be  included  as  well 
in  the  Washington  District,  which  was 
outside  the  purview  of  the  proposal. 
Accordingly,  for  the  present,  Customs 
has  determined  to  adopt  the  rule 
without  modification. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  relates  to 
agency  organization  and  management,  it 
is  not  subject  to  E.O.  12291.  Also,  for 
the  same  reason,  although  Customs 
solicited  public  comments,  no  notice  of 
proposed  rulemaking  was  required 
under  5  U.S.C.  553(a)(2).  Accordingly, 
this  document  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 


Disclosure  Law  Brandi,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendment 

Part  101,  Customs  Regulations  (19 
CFR  part  101),  is  amended  as  set  forth 
below. 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66. 
1202  (General  Note  8,  Harmonized  Tariff 
Schedules  of  the  United  States),  1623, 1624. 

§101.3  [Amended] 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  in  the  following  manner: 

a.  In  the  Southeast  Region  under  the 
column  headed  “Area”  directly 
opposite  “Washington,  DC”,  the 
description  is  revised  to  read  as  follows: 
"The  District  of  Columbia,  the  counties 
of  Montgomery  and  Prince  George’s  in 
the  State  of  Maryland,  the  counties  of 
Loudoun,  Fairfax,  Arlington,  Frederick. 
Clarke,  and  Prince  William,  and  the  city 
of  Alexandria  in  the  State  of  Virginia, 
including  any  independent  cities  and 
towns  within  such  boundaries  of  such 
counties.” 

b.  In  the  Southeast  Region  under  the 
column  headed  “Area”  directly 
opposite  “Norfolk,  Va.”,  the  description 
is  revised  to  read  as  follows:  "The  State 
of  Virginia,  except  the  counties  of 
Loudoun,  Fairfax,  Arlington,  Frederick, 
Clarke,  and  Prince  William,  and  the  city 
of  Alexandria,  including  any 
independent  cities  and  towns  within  the 
boundaries  of  such  counties,  and  the 
State  of  West  Virginia.” 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  2, 1993. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-9232  Filed  4-20-93;  8:45  ami 
BILUNG  CODE  4320-02-41 


[T.D.  93-30] 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Morgan 
City,  LA 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 
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SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  limits  of  the 
port  of  entry  of  Morgan  City,  Louisiana. 
The  change  is  being  made  as  part  of 
Customs  continuing  program  to  obtain 
more  efficient  use  of  its  personnel, 
facilities,  and  resources  and  to  provide 
better  service  to  carriers,  importers,  and 
the  general  public. 

EFFECTIVE  DATE:  May  21,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Jones,  Office  of  Inspection  and 
Control  (202-927-0456). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  published  a  notice  in  the 
Federal  Register  on  June  16, 1992  (57 
FR  26806)  proposing  to  amend  §§  101.3 
and  101.4,  Customs  Regulations  (19  CFR 
101.3  and  101.4),  by  extending  the 
geographical  limits  of  the  port  of  entry 
of  Morgan  City,  Louisiana.  In  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  set  forth  in  §  101.3(b),  Morgan  City 
is  listed  as  a  port  of  entry  in  the  New 
Orleans,  Louisiana,  Customs  District 
within  the  South  Central  Region. 

A  total  of  40  comments  were  received 
in  response  to  the  notice.  Among  those 
40  commenters,  none  expressed 
opposition  to  the  proposed  expanded 
port  limits,  30  affirmatively  supported 
the  expansion,  and  36  (including  many 
in  favor  of  the  expansion)  expressed 
reservations  regarding  the  consequential 
move  of  the  office  of  the  Port  Director 
from  Morgan  City  to  Galliano  which 
would  fall  within  the  expanded  port 
limits.  In  addition,  Customs  received 
other  correspondence  suggesting  that 
the  proposed  port  limits  be  further 
expanded  to  include  Lafayette  Parish. 

Notwithstanding  the  move  of  the 
office  of  the  Port  Director  to  Galliano, 
which  Customs  considers  to  be  an 
operational  necessity,  Morgan  City  will 
continue  to  be  staffed  by  Customs  at  a 
level  consistent  with  the  workload  at 
that  location.  Moreover,  since  the 
suggestion  to  include  Lafayette  Parish 
within  the  expanded  port  limits  was  not 
a  part  of  the  proposal  published  for 
public  comment,  Customs  believes  that 
such  action  is  inappropriate  for  this 
final  rule  document  and  thus  should  be 
handled  under  separate  public  notice 
and  comment  procedures. 

Based  on  the  above,  Customs  believes 
that  the  proposed  port  limits  should  be 
adopted  as  set  forth  in  the  notice.  The 


list  of  Customs  regions,  districts,  and 
ports  of  entry  set  forth  in  §  101.3(b), 
Customs  Regulations,  and  the  list  of 
Customs  stations  set  forth  in  §  101.4(c), 
Customs  Regulations,  are  amended 
accordingly. 

Limits  of  Port  of  Entry 

The  geographical  limits  of  the  port  of 
entry  of  Morgan  City  are  as  follows: 

In  the  State  of  Louisiana:  All  of  the 
territory  within  the  Parishes  of  Iberia,  St. 

Mary,  Terrebonne,  and  Lafourche;  that 
portion  of  the  right-of-way  pertaining  to  State 
Highway  1  extending  in  a  northeasterly 
direction  from  the  Lafourche  Parish  and 
Jefferson  Parish  boundary  line  to  the 
corporate  limits  of  the  town  of  Grand  Isle; 
and  the  corporate  limits  of  the  town  of  Grand 
Isle. 

Authority 

This  change  is  made  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 

2.  66  and  1624. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Although  Customs  solicited  public 
comments,  no  notice  of  proposed 
rulemaking  was  required  pursuant  to  5 
U.S.C  553  because  this  matter  relates  to 
agency  management  and  organization, 
and  for  this  reason  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  In  addition,  because  this 
document  relates  to  agency  management 
and  organization,  it  is  not  subject  to  E.O. 
12291. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote.  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 

However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendments  to  the  Regulations 

Part  101,  Customs  Regulations  (19 
CFR  part  101),  is  amended  as  set  forth 
below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66, 
1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

$101.3  [Amended] 

2.  The  list  of  Customs  regions, 
districts,  and  ports  of  entry  in  §  101.3(b), 
is  amended  by  removing  the  reference 


"T.D.  84-126”  and  adding,  in  its  place, 
“T.D.  93-30”  following  Morgan  City  in 
the  column  heeded  "Ports  of  entry"  in 
the  New  Orleans,  Louisiana,  District  of 
the  South  Central  Region. 

$101.4  [Amended] 

3.  The  list  of  Customs  stations  in 
§  101.4(c)  is  amended  by  removing 
"New  Orleans,  La.”  in  the  column 
headed  “District”,  by  removing 
"Galliano.  La.”  and  “Houma,  La.”  in  the 
column  headed  “Customs  stations”, 
and,  in  the  column  headed  "Port  of 
entry  having  supervision”,  by  removing 
"Morgan  City”  opposite  each  of  the 
latter  listings. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  2, 1993. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-9233  Filed  4-20-93;  8:45  ami 
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National  Ambient  Air  Quality 
Secondary  Standard  for  Sulfur  Oxides 
(Sulfur  Dioxide) — Final  Decision 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  decision. 

SUMMARY:  In  1971,  the  EPA  promulgated 
primary  and  secondary  national  ambient 
air  quality  standards  (NAAQS)  for  sulfur 
oxides  (SO,)  (measured  as  sulfur 
dioxide  (SO2)).  The  primary  standards 
were  set  at  365  micrograms  per  cubic 
meter  (pg/m-')  (0.14  parts  per  million 
(ppm)),  averaged  over  a  24-hour  period 
and  not  to  be  exceeded  more  than  once 
per  year,  and  80  jig/m*  (0.03  ppm) 
annual  arithmetic  mean.  The  current 
secondary  standard  was  set  at  1,300  gg/ 
mJ  (0.5  ppm)  averaged  over  a  period  of 
3  hours  and  not  to  be  exceeded  more 
than  once  per  year.  In  accordance  with 
sections  108  and  109  of  the  Clean  Air 
Act  (Act),  the  EPA  reviewed  and  revised 
the  health  and  welfare  criteria  upon 
which  these  primary  and  secondary  S02 
standards  were  based. 

On  April  26, 1988,  the  EPA 
announced  its  proposed  decision  not  to 
revise  these  standards  based  on  its 
review  of  the  revised  air  quality  criteria. 

This  action  announces  the  EPA’s  final 
decision  under  section  109(d)(1)  of  the 
Act  that  revision  of  the  secondary 
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standard  is  not  appropriate  at  this  time. 
When  the  EPA  completes  action  on  the 
primary  standards  portion  of  the  1988 
proposal,  it  will  decide  whether  to 
adopt  minor  technical  changes 
discussed  in  the  1988  proposal 
(restating  the  level  of  the  standards  in 
terms  of  ppm  rather  than  pg/m\  adding 
explicit  rounding  conventions,  and 
specifying  data  completeness  and 
handling  conventions).  At  that  time,  the 
EPA  will  also  make  final  determinations 
regarding  alternative  averaging 
conventions  discussed  in  the  1988 
proposal,  proposed  revisions  to  the 
significant  harm  levels  and  associated 
episode  contingency  plan  guidance,  and 
proposed  revisions  to  certain 
monitoring  and  reporting  requirements. 
EFFECTIVE  DATE:  This  action  is  effective 
May  21, 1993. 

ADDRESSES:  A  docket  containing 
information  relating  to  the  EPA’s  review 
of  the  SO;  secondary  standard  (Docket 
No.  A-84-25)  is  available  for  public 
inspection  in  the  Central  Docket  Section 
of  the  U.S.  Environmental  Protection 
Agency,  South  Conference  Center,  room 
4,  401  M  Street,  SW.,  Washington,  DC. 
The  docket  may  be  inspected  between  8 
a.m.  and  3  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying.  For  the  availability  of  related 
information,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  H.  Haines,  Air  Quality 
Management  Division  (MD-12),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5533. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  revised  criteria  document,  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (three  volumes,  EPA- 
600/8-82-029aF-cF,  December  1982; 
Volume  I.  NTIS  #  PB-84-120401,  $25.95 
paper  copy  and  $6.95  microfiche; 
Volume  II,  NTIS  #  PB-84-120419, 

$50.95  paper  copy  and  $6.95 
microfiche;  Volume  III,  NTIS  #  PB-84- 
120427,  $50.95  paper  copy  and  $14.50 
microfiche);  the  criteria  document 
addendum,  Second  Addendum  to  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
Newly  Available  Health  Effects 
Information  (EPA/600/8-86-020-F, 
NTIS  #  PB-87-176574,  $25.95  paper 
copy  and  $6.95  microfiche);  the  1982 
staff  paper,  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides:  Assessment  of  Scientific 
and  Technical  Information-OAQPS  Staff 
Paper  (EPA— 450/5-82-007,  November 
1982;  NTIS  #  PB-84-102920,  $25.95 


paper  copy  and  $6.95  microfiche);  and 
the  staff  paper  addendum,  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Updated  Assessment 
of  Scientific  and  Technical  Information 
(EPA-450/05-86-013,  December  1986; 
NTIS  #  PB-87-200259,  $14.95  paper 
copy  and  $6.95  microfiche)  are  available 
from:  U.S.  Department  of  Commerce, 
National  Technical  Information  Service, 
5285-Port  Royal  Rood,  Springfield, 
Virginia  22161.  (Add  $3.00  handling 
charge  per  order.)  A  limited  number  of 
copies  of  other  documents  generated  in 
connection  with  this  standard  review, 
such  as  the  control  techniques 
document,  can  be  obtained  from:  U.S. 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  in  the  EPA 
docket  identified  in  ADDRESSES. 

The  contents  of  this  action  are  listed 
in  the  following  outline: 

I.  Background 

A.  Legislative  Requirements  Affecting  This 
Rule 

1.  Secondary  Standards 

2.  Related  Control  Requirements 

B.  Sulfur  Oxides  and  Existing  Secondary 
Standard  for  SO2 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides  and  Review  of 
the  Standards:  Development  of  the  Staff 
Paper 

D.  Rulemaking  Docket 

II.  Summary  of  1988  Proposal  Not  To  Revise 

the  Current  Standards 

III.  Post-Proposal  Developments 

A.  Opportunities  for  Public  Comment 

B.  Legislative  Activity 

C.  Litigation 

IV.  Summary  of  Public  Comments  on  the 

Secondary  Standard 

V.  Rationale  for  This  Decision 

A.  Basis  for  the  Current  Standard 

B.  Acidic  Deposition  and  Related  SO2 
Welfare  Effects 

1.  Background 

2.  Legislative  Initiative 

3.  Congressional  Consideration 

4.  Possible  Need  for  Further  Action 

5.  This  Final  Decision 

C.  Other  Proposed  Changes 

VI.  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Impact  on  Reporting  Requirements 

C.  Impact  on  Small  Entities 

VII.  Other  Reviews 
References 

I.  Background 

A.  Legislative  Requirements  Affecting 
This  Rule 

1.  Secondary  Standards 
Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  secondary 
NAAQS.  Section  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
pollutants  which  may  reasonably  be 


anticipated  to  endanger  public  health  or 
welfare  and  to  issue  air  quality  criteria 
for  them.  These  air  quality  criteria  are 
to  reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  effects  on  public 
health  or  welfare  which  may  be 
expected  from  the  presence  of  a 
pollutant  in  the  ambient  air. 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "secondary”  NAAQS  for 
pollutants  identified  under  section  108. 

A  secondary  standard,  as  defined  in 
section  109(b)(2),  must  specify  a  level  of 
air  quality  the  attainment  and 
maintenance  of  which,  in  the  judgment 
of  the  Administrator,  based  on  the 
criteria,  is  requisite  to  protect  the  public 
welfare  from  any  known  or  anticipated 
adverse  effects  associated  with  the 
presence  of  the  pollutant  in  the  ambient 
air.  Welfare  effects  are  defined  in 
section  302(h)  (42  U.S.C.  7602(h))  to 
include  effects  on  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility  and 
climate,  damage  to  and  deterioration  of 
property,  and  hazards  to  transportation, 
as  well  as  effects  on  economic  values 
and  on  personal  comfort  and  well-being. 

Section  109(d)  of  the  Act  (42  U.S.C. 
7409(d))  requires  periodic  review  and,  if 
appropriate,  revision  of  existing  criteria 
and  standards.  The  process  by  which 
the  EPA  has  reviewed  the  original 
criteria  and  the  secondary  standard  for 
SO*  under  section  109(d)  is  described  in 
a  later  section  of  this  notice. 

2.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  the 
EPA  has  established  them.  Under 
section  110  and  part  D  of  the  Act  (42 
U.S.C.  7410;  7472),  States  are  to  submit, 
for  EPA  approval,  State  implementation 
plans  (SIP’s)  that  provide  for  the 
attainment  and  maintenance  of  such 
standards  through  control  programs 
directed  to  sources  of  the  pollutants 
involved.  The  States,  in  conjunction 
with  the  EPA,  also  administer  the 
prevention  of  significant  deterioration 
program  (42  U.S.C.  7470-7479)  and  the 
visibility  protection  program  (42  U.S.C. 
7491-7492)  for  these  and  other  air 
pollutants.  In  addition,  Federal 
programs  provide  for  nationwide 
reductions  in  emissions  of  air  pollutants 
through  the  Federal  motor  vehicle 
control  program  under  title  II  of  the  Act 
(42  U.S.C.  7521-7574),  which  involves 
controls  for  automobile,  truck,  bus, 
motorcycle,  and  aircraft  emissions;  the 
new  source  performance  standards 
under  section  111  (42  U.S.C.  7411);  the 
national  emission  standards  for 
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hazardous  air  pollutants  under  section 
112  (42  U.S.C.  7412);  and  title  IV  of  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  7651-7651o),  which  specifically 
provides  for  major  reductions  in  SO2 
emissions. 

B.  Sulfur  Oxides  and  Existing 
Secondary  Standard  For  SO2 

The  principal  focus  of  this  portion  of 
the  standard  review  is  on  the  welfare 
effects  of  SO2,  alone  and  in  combination 
with  other  pollutants.  Other  SO,  vapors 
(e.g.,  sulfur  trioxide)  are  not  commonly 
found  in  the  atmosphere.  Information 
on  the  effects  of  the  principal 
atmospheric  transformation  products  of 
SO2  (i.e.,  sulfuric  acid  and  sulfates)  was 
considered  in  the  review  of  the 
particulate  matter  standards  and 
addressed  in  the  revisions  to  these 
standards  promulgated  on  July  1, 1987 
(52  FR  24634);  acid  sulfate  aerosols 
were  examined  in  a  separate  issue  paper 
(ECAO,  1989). 

Sulfur  dioxide  is  a  rapidly  diffusing 
reactive  gas  that  is  very  soluble  in  water. 
It  is  emitted  principally  from 
combustion  or  processing  of  sulfur- 
containing  fossil  fuels  and  ores.  Sulfur 
dioxide  occurs  in  the  atmosphere  with 
a  variety  of  particles  and  other  gases, 
and  undergoes  chemical  and  physical 
interactions  with  them  forming  sulfates 
and  other  transformation  products.  At 
elevated  concentrations,  S02  can 
adversely  affect  vegetation,  materials, 
economic  values,  and  personal  comfort 
and  well-being.  Sulfur  dioxide,  largely 
through  its  transformation  products, 
also  is  a  major  contributor  to  pollutants 
related  to  acidic  deposition  and 
visibility  degradation.  Annual  average 
S02  levels  range  from  less  than  0.004 
ppm  in  remote  rural  sites  to  over  0.03 
ppm  in  the  most  polluted  urban 
industrial  areas.  The  highest  short-term 
values  are  found  in  the  vicinity  (<20 
km)  of  major  point  sources.  In  the 
absence  of  adequate  controls,  maximum 
short-term  levels  at  such  sites  for  3-hour 
averages  can  reach  or  exceed  1.4  ppm. 
The  origins,  relevant  concentrations, 
and  potential  effects  of  SO2  are 
discussed  in  more  detail  in  the  staff 
paper  (U.S.  EPA,  1982a),  and  in  the 
revised  criteria  document  (U.S.  EPA, 
1982b). 

On  April  30, 1971,  the  EPA 
promulgated  secondary  NAAQS  for  S02 
under  section  109  of  the  Act  (36  FR 
8186).  Tire  current  secondary  standard 
is  1.300  pg/m3  (0.5  ppm),  averaged  over 
a  period  of  3  hours  and  not  to  be 
exceeded  more  than  once  per  year.  An 
annua)  secondary  standard  was  revoked 
by  the  EPA  in  1973  after  court  remand 
(38  FR  25681,  September  14. 1973).  The 
scientific  and  technical  bases  for  the 


current  secondary  standard  are 
contained  in  the  original  criteria 
document,  Air  Quality  Criteria  for 
Sulfur  Oxides  (U.S.  DUEW,  1970)  and  a 
revised  chapter  on  vegetation  (U.S.  EPA, 
1973). 

Implementation  of  SO2  air  quality 
standards  by  the  States  and  the  EPA, 
together  with  fuel-use  shifts  and  siting 
decisions  motivated  by  changing 
economic  conditions,  has  resulted  in 
substantial  improvements  in  ground- 
level  air  quality  and  significant 
reductions  in  nationwide  emissions 
over  the  last  decade.  Where  sufficient 
trends  data  exist,  they  indicate  that 
annual  SO2  concentrations  decreased  by 
20  percent,  and  3-hour  concentrations 
decreased  by  27  percent  from  1982- 
1991.  This  pattern  is  consistent  with  a 
general  decrease  in  S02  concentrations 
from  the  inception  of  the  1970  Act. 
Examination  of  the  trends  data  from 
those  areas  with  a  continuous 
monitoring  record  since  1982  reveals 
that  the  average  number  of  exceedances 
of  the  24-hour  NAAQS  or  the  3-hour 
NAAQS  have  both  dropped  98  percent. 

In  1991.  only  8  sites  in  the  Nation 
recorded  any  exceedances  of  either  the 
24-hour  or  3-hour  NAAQS.  The 
composite  annual  average  for  all  sites 
for  1991  was  0.0078  ppm.  Today,  SO2 
air  quality  is  generally  good  with 
respect  to  the  current  standards,  with 
only  a  small  fraction  (2  percent)  of  the 
Nation’s  counties  designated  as 
nonattainment  for  S02  (40  CFR  part  81). 
Moreover,  in  most  cases,  the 
nonattainment  designations  apply  only 
to  limited  geographical  areas  in  the 
immediate  vicinity  of  certain  major 
point  sources. 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides  and  Review  of 
the  Standards:  Development  of  the  Staff 
Paper. 

On  October  2,  1979,  the  EPA 
announced  it  was  revising  the  original 
criteria  document  for  SO,  concurrently 
with  that  for  particulate  matter  (PM)  to 
produce  a  combined  PM/SO,  criteria 
document  (44  FR  56731).  A  complete 
discussion  of  the  review  and  revision  of 
the  criteria  document  and  the 
development  and  review  of  the  staff 
paper  is  presented,  together  with  the 
text  of  all  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  closure  letters,  in 
the  1988  proposal  (53  FR  14926).  A  brief 
summary  of  that  discussion  is  presented 
below. 

The  EPA  provided  a  number  of 
opportunities  for  review  and  comment 
on  the  revised  criteria  document  by 
organizations  and  individuals  outside 
the  Agency.  Three  drafts  of  the  revised 
criteria  document,  prepared  by  the 


EPA’s  Environmental  Criteria  and 
Assessment  Office  (ECAO),  were  made 
available  for  external  review  (45  FR 
24913;  46  FR  9746;  46  FR  53210).  The 
EPA  received  and  considered  numerous 
and  often  extensive  comments  on  each 
of  these  drafts,  and  the  CASAC  held 
three  public  meetings  (August  20-22, 
1980;  July  7-9, 1981;  November  16-18, 
1981)  to  review  successive  drafts  of  the 
document.  Transcripts  of  these  meetings 
were  placed  in  the  docket  for  the  criteria 
document  (ECAO  CD  79-1).  In  addition, 
five  public  workshops  were  held  at 
which  the  EPA,  its  consulting  authors 
and  reviewers,  and  other  scientifically 
and  technically  qualified  experts, 
discussed  the  various  chapters  of  the 
draft  document  and  suggested  ways  of 
resolving  outstanding  issues  (45  FR 
74047;  45  FR  76790;  45  FR  78224;  45  FR 
80350;  46  FR  1775).  The  comments 
received  were  considered  in  the 
preparation  of  the  final  document.  A 
CASAC  "closure”  memorandum 
indicating  the  Committee’s  satisfaction 
with  the  final  draft  of  the  criteria 
document  and  outlining  key  issues  and 
recommendations  was  issued  in 
December  1981. 

Following  closure,  a  number  of 
scientific  articles  were  published,  or 
accepted  for  publication,  that  appeared 
to  be  of  sufficient  importance 
concerning  the  potential  health  effects 
of  SO2  to  necessitate  the  preparation  of 
an  addendum  to  the  criteria  document. 
Two  drafts  of  the  addendum  were 
reviewed  by  the  CASAC  and  members 
of  the  public  in  two  public  meetings 
(April  26-27,  1982;  August  30-31, 

1982),  and  transcripts  have  been  placed 
in  the  docket.  The  addendum  was 
included  as  Appendix  A  to  Volume  I  of 
the  criteria  document  (U.S.  EPA,  1982b) 
when  the  document  was  officially 
issued  on  March  20, 1984  with 
proposed  revisions  to  the  ambient  air 
quality  standards  for  PM  (49  FR  10408). 

As  part  of  this  process,  the  EPA’s 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  in  the  spring  of 
1982  prepared  the  first  draft  of  a  staff 
paper,  "Review  of  the  National  Ambient 
Air  Quality  Standards  for  Sulfur  Oxides: 
Assessment  of  Scientific  and  Technical 
Information — OAQPS  Staff  Paper.”  The 
first  draft  and  a  second  draft  of  the  staff 
paper  were  reviewed  at  the  CASAC 
meetings  on  April  26-27  (47  FR  16885), 
and  August  30-31,  1982  (47  FR  34855), 
respectively,  and  transcripts  of  these 
meetings  have  been  placed  in  the 
docket.  Numerous  written  and  oral 
comments  were  received  on  the  drafts 
from  the  CASAC.  representatives  of 
organizations,  individual  scientists,  and 
other  interested  members  of  the  public, 
and  some  revisions  these  comments 
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engendered  are  discussed  in  an  August 
5, 1982  letter  to  the  CASAC  (Padgett, 
1982),  as  well  as  in  the  executive 
summary  of  the  staff  paper.  The  EPA 
released  the  final  staff  paper  (U.S.  EPA, 
1982a),  upon  receipt  of  the  formal 
CASAC  closure  letter  in  August  1983 
(Goldstein,  1983),  accompanied  by  a 
minority  statement  by  one  member 
(Higgins,  1983). 

In  1984,  the  EPA  reviewed  the 
standards  in  light  of  the  above 
information  and  decided  not  to  propose 
any  revision  of  the  standards  at  that 
time. 

In  1986,  in  response  to  the 
publication  in  the  scientific  literature  of 
a  number  of  additional  studies  on  the 
health  effects  of  SO2  (as  well  as  some 
new  PM  studies),  the  ECAO  commenced 
preparation  of  a  second  addendum  to 
the  PM/SOx  criteria  document  (51  FR 
11058,  April  1, 1986).  An  external 
review  draft  was  made  available  for 
public  comment  (51  FR  24392)  and 
reviewed  by  the  CASAC  at  a  public 
meeting  on  October  15-16, 1986 
(transcript  in  public  docket  A-82-37). 
The  OAQPS  prepared  a  corresponding 
addendum  to  the  staff  paper  (51  FR 
24392),  an  external  review  draft  of 
which  was  issued  for  public  comment 
and  CASAC  review  during  the  same 
period.  The  CASAC  sent  the 
Administrator  closure  letters  on  the 
criteria  document  addendum,  dated 
December  15, 1986,  and  on  the  staff 
paper  addendum,  dated  February  19, 
1987  (copies  in  Docket  No.  A-84-25). 

D.  Rulemaking  Docket 

The  EPA  established  a  standard 
review  docket  (Docket  No.  A-79-28)  for 
the  SO,  NAAQS  in  July  1979. 
Subsequently,  the  EPA  established  a 
rulemaking  docket  (Docket  No.  A-84- 
25)  for  the  April  26, 1988  proposal  as 
required  by  section  307(d)  of  the  Act. 
The  standard  review  docket  and  a 
separate  docket  established  for  review  of 
the  criteria  document  (Docket  No. 
ECAO-CD-79-1)  have  been 
incorporated  into  the  rulemaking 
docket. 

II.  Summary  of  1988  Proposal  Not  To 
Revise  the  Current  Standards 

On  April  26, 1988  (53  FR  14926),  the 
EPA  announced  its  proposed  decision 
not  to  revise  the  existing  primary  and 
secondary  SO,  standards  (measured  as 
SO2).  In  reaching  the  provisional 
conclusion  that  the  current  standards 
provide  adequate  protection  against  the 
health  and  welfare  effects  associated 
with  SO2,  the  EPA  was  mindful  of 
uncertainties  in  the  available  evidence 
concerning  the  possible  need  for  a  new 
1-hour  standard  to  protect  against 


potential  short-term  health  effects  of 
S02.  Therefore,  the  EPA  specifically 
requested  broad  public  comment  on  the 
alternative  of  revising  the  current 
standards  and  adding  a  new  1-hour 
primary  standard  of  0.4  ppm.  The  notice 
also  announced  that  if  a  1-hour  primary 
standard  was  adopted,  consideration 
would  be  given  to  replacing  the  current 
3-hour  secondary  standard  (1,300  pg/m3 
(0.5  ppm))  with  a  1-hour  secondary 
standard  set  equal  to  the  primary 
standard,  and  adopting  an  expected- 
exceedance  form  for  all  of  the  standards. 

The  EPA  also  concluded  in  the  April 
26, 1988  notice,  based  upon  the  then- 
current  scientific  understanding  of  the 
acidic  deposition  problem,  that  it  would 
not  be  appropriate,  at  that  time,  to 
propose  a  separate  secondary  SO, 
standard  to  provide  increased  protection 
against  the  acidic  deposition-related 
effects  of  SO,.  The  notice  added  that 
when  the  fundamental  scientific 
uncertainties  had  been  reduced  through 
ongoing  research  activities,  the  EPA 
would  draft  and  support  an  appropriate 
set  of  control  measures. 

The  EPA  also  proposed  minor 
technical  revisions  to  the  standards, 
including  restating  the  levels  for  the 
primary  and  secondary  standards  in 
terms  of  ppm  rather  than  pg/m3,  adding 
explicit  rounding  conventions,  and 
specifying  data  completeness  and 
handling  conventions.  The  EPA  also 
announced  its  intention  to  retain  the 
block  averaging  convention  for  the  24- 
hour,  annual,  and  3-hour  standards  and 
proposed  to  eliminate  any  future 
questions  in  this  regard  by  adding 
clarifying  language  to  40  CFR  50.4  and 
50.5.  Based  on  its  assessment  of  the  SO2 
health  effects  information,  the  EPA  also 
proposed  to  revise  the  significant  harm 
levels  for  S02  and  the  associated 
example  air  pollution  episode  levels  (40 
CFR  Part  51).  Finally,  the  EPA  proposed 
some  minor  modifications  to  the 
ambient  air  quality  surveillance 
requirements  (40  CFR  part  58). 

The  April  26, 1988  notice  sets  forth  in 
detail  the  rationale  for  the  proposals 
discussed  above  and  provides  other 
background  information. 

III.  Post-Proposal  Developments 

A.  Opportunities  for  Public  Comment 

Following  publication  of  the  proposal 
notice,  the  EPA  held  a  public  hearing  in 
Washington,  DC,  on  June  10, 1988  to 
receive  oral  or  written  comments  on  the 
proposals  summarized  above.  A 
transcript  of  the  meeting  has  been 
placed  in  the  public  docket  (Docket  No. 
A-84-25).  On  July  20, 1988,  the  EPA 
announced  an  extension  of  the  public 
comment  period  from  July  25,  1988  to 


September  23. 1988  (53  FR  27362).  The 
EPA  issued  a  second  notice  on 
September  21, 1988  (53  FR  36587)  to 
clarify  that  issues  concerning  block 
versus  running  averaging  conventions 
should  be  fully  aired  in  the  SO2 
rulemaking  initiated  by  the  April  26, 
1988  notice.  At  the  same  time,  the  EPA 
extended  the  comment  period  until 
November  22, 1988  to  provide  ample 
opportunity  for  the  public  to  comment. 

B.  Legislative  Activity 

In  July  1989,  the  President  sent 
legislative  proposals  for  amending  the 
Act  to  Congress.  This  initiative  included 
a  comprehensive  program  to  address  the 
acidic  deposition  problem.  After 
extensive  deliberation,  the  1990 
Amendments,  including  provisions  to 
reduce  annual  SO2  emissions  by  10 
million  tons,  were  passed  by  Congress 
and  signed  into  law  by  the  President  on 
November  15, 1990.  As  discussed  more 
fully  below,  title  IV  of  the  1990 
Amendments  was  developed 
specifically  to  address  the  acidic 
deposition  problem  and  will  have  an 
attendant  benefit  of  reducing  other  S02- 
related  welfare  effects. 

C.  Litigation 

Prior  to  the  1988  proposal,  the 
Environmental  Defense  Fund  and  other 
plaintiffs  had  sued  the  EPA  under 
section  304  of  the  Act  to  compel  review 
and  revision  of  the  NAAQS  for  SOx 
under  section  109(d)(1)  of  the  Act, 
Environmental  Defense  Fund  v.  Reilly, 
No.  85  C.V.  9507  (S.D.N.Y.).  In  response 
to  a  decision  of  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in  1989, 
Environmental  Defense  Fund  v. 

Thomas,  870  F.2d  892  (2d  Cir.  1989), 
the  EPA  and  the  plaintiffs  ultimately 
agreed  on  a  proposed  consent  decree  as 
an  alternative  to  further  litigation.  After 
an  opportunity  for  public  comment  on 
the  proposed  decree  under  section 
113(g)  of  the  Act,  the  U.S.  District  Court 
for  the  Southern  District  of  New  York 
entered  it  in  final  form  on  March  4, 
1993.  The  decree  requires  the  EPA  to 
take  final  action  by  April  15, 1993  on 
the  secondary  standard  portion  of  the 
pending  rulemaking. 

IV.  Summary  of  Public  Comments  on 
the  Secondary  Standard 

A  limited  number  of  comments  were 
received  on  the  1988  proposal  not  to 
revise  the  existing  secondary  NAAQS. 
Of  the  21  written  submissions,  10  were 
provided  by  individual  industrial 
concerns  or  industry  groups,  6  by  State, 
local,  and  Federal  government  agencies 
and  other  entities,  and  5  by 
environmental  and  public  interest 
groups.  A  summary  of  comments 
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received  and  the  EPA’s  responses  has 
been  placed  in  Docket  No.  A-84-25. 

Most  commenters  either  agreed  with 
the  EPA's  1988  conclusion  that  the 
current  3-hour  standard  appeared  to  be 
both  necessary  and  adequate  to  protect 
against  damage  to  vegetation  from  short¬ 
term  S02  peaks  near  major  point 
sources,  or  did  not  directly  address  the 
issue.  In  contrast,  the  comments  were 
sharply  divided  on  whether  the  existing 
standard  should  be  supplemented  by  a 
new  secondary  standard  to  provide 
increased  protection  against  acidic 
deposition  and  related  S02  welfare 
effects.  Twelve  commenters  generally 
supported  the  EPA’s  April  1988 
conclusion  that  based  upon  the  then- 
current  scientific  understanding  of  the 
acidic  deposition  phenomenon,  it 
would  be  premature  and  unwise  to 
prescribe  any  regulatory  program  at  that 
time.  The  other  nine  commenters  argued 
that  additional  protection,  beyond  that 
provided  by  the  existing  3-hour 
standard,  other  NAAQS,  and  other 
control  programs  under  the  Act,  was 
needed  to  protect  against  acidic 
deposition  and  related  S02  welfare 
effects.  Several  commenters  argued  that 
an  acidic  deposition  standard  should  be 
adopted  to  provide  the  necessary 
protection.  Others  suggested  that  the 
adoption  of  a  1-hour  secondary  standard 
in  the  range  (0.2  to  0.5  ppm)  that  the 
staff  had  recommended  be  considered 
for  a  1-hour  primary  standard  would 
provide  adequate  protection. 

V.  Rationale  for  This  Decision 
A.  Basis  for  the  Current  Standard 

The  rationale  for  retaining  the  current 
3-hour  secondary  standard  was 
presented  in  some  detail  in  the  1988 
proposal  (53  FR  14930)  and  remains 
unchanged.  At  that  time,  the  EPA 
concluded  that  the  current  3-hour 
standard  appeared  to  be  both  necessary 
and  adequate  to  protect  against  damage 
to  vegetation  from  short-term  S02  peaks 
near  major  point  sources.  The  EPA  also 
concluded  that  retaining  the  current  3- 
hour  standard  was  consistent  with 
scientific  data  assessed  in  the  criteria 
document  and  staff  paper  and  with  the 
advice  and  recommendations  of  the  staff 
and  the  CASAC. 

After  taking  into  account  the  public 
comments,  the  EPA  again  concludes, 
based  on  the  information  assessed  in  the 
criteria  document  and  staff  paper,  that 
the  current  secondary  standard  provides 
adequate  protection  against  effects 
associated  with  3-hour  S02 
concentrations.  In  reaching  this 
decision,  the  EPA  recognizes  that  the 
body  of  scientific  information  on  the 
welfare  effects  of  S02  has  increased 


since  completion  of  the  criteria 
document  and  staff  paper  that  serve  as 
the  bases  for  this  decision.  When  this 
newer  information  has  undergone  the 
rigorous  and  comprehensive 
assessment,  including  CASAC  review, 
necessary  for  incorporation  into  a  new 
criteria  document,  it  will  provide  the 
basis  for  the  next  periodic  review. 

B.  Acidic  Deposition  and  Belated  SCh 
Welfare  Effects 

1.  Background 

Among  the  major  welfare  effects 
associated  with  S02  emissions  and  their 
transformation  products  are  those 
related  to  the  acidic  deposition 
phenomenon.  As  noted  in  the  1988 
proposal  notice  (53  FR  14935),  the  issue 
of  acidic  deposition  was  not  addressed 
in  the  staff  paper  because  the  EPA 
followed  guidance  provided  by  the 
CASAC  at  an  August  20-22,  1980  public 
meeting  on  the  draft  criteria  document. 
The  CASAC  concluded  that  acidic 
deposition  was  a  topic  of  extreme 
scientific  complexity  because  of  the 
difficulty  in  establishing  firm 
quantitative  relationships  among:  (1) 
Emissions  of  relevant  pollutants  (e.g., 

S02  and  oxides  of  nitrogen),  (2) 
formation  of  acidic  wet  and  dry 
deposition  products,  and  (3)  effects  on 
terrestrial  and  aquatic  ecosystems.  For 
these  and  other  reasons,  the  CASAC 
recommended  that  a  separate, 
comprehensive  document  on  acidic 
deposition  be  prepared  prior  to  any 
consideration  of  using  the  NAAQS  as  a 
regulatory  mechanism  for  the  control  of 
acidic  deposition.  For  the  sake  of 
completeness,  the  CASAC  also 
suggested  that  a  summary  discussion  of 
acidic  deposition  be  included  in  the 
criteria  documents  for  nitrogen  oxides 
(NO,)  and  PM/SO,.  As  discussed  in  the 
April  26,  1988  notice,  the  EPA 
subsequently  prepared  the  following 
documents:  The  Acidic  Deposition 
Phenomenon  and  Its  Effects:  Critical 
Assessment  Review  Papers,  Volume  I 
and  II  (U.S.  EPA,  1984),  and  The  Acidic 
Deposition  Phenomenon  and  Its  Effects: 
Critical  Assessment  Document  (U.S. 
EPA,  1985).  Although  these  documents 
were  not  criteria  documents  and  had  not 
undergone  CASAC  review,  they 
represented  the  most  comprehensive 
summary  of  relevant  scientific 
information  on  acidic  deposition 
completed  by  the  EPA  prior  to  the  1988 
proposal. 

At  about  the  same  time  in  1980  that 
the  CASAC  recommended  that  the  EPA 
undertake  a  comprehensive  assessment 
of  acidic  deposition,  the  Congress 
created  the  National  Acid  Precipitation 
Assessment  Program  (NAPAP)  (title  VII 


of  Public  Law  96-294)  in  response  to 
growing  public  concern  about  acidic 
deposition.  The  NAPAP  was  given  a 
broad  10-year  mandate  to  examine  the 
causes  and  effects  of  acidic  deposition, 
and  to  explore  alternative  control 
options  to  alleviate  acidic  deposition 
and  its  effects.  During  the  course  of  the 
program,  the  NAPAP  issued  a  series  of 
interim  reports  that  were  made  available 
to  the  Congress,  the  EPA,  and  the  public 
prior  to  the  completion  of  a  final  report 
in  1990  (NAPAP,  1990). 

As  discussed  in  the  April  26,  1988 
notice,  the  EPA  reviewed  the  then- 
available  scientific  information  on 
acidic  deposition  in  the  larger  context  of 
the  EPA's  examination  of  the  acidic 
deposition  issue  as  a  whole.  This 
examination  included  a  broad  review  of 
options  for  addressing  the  issue  through 
mechanisms  available  under  then- 
existing  Act  authorities,  including 
secondary  air  quality  standards  and 
other  emissions  reduction  mechanisms. 
Based  on  that  review,  the  EPA  reached 
the  following  conclusions  of  relevance 
to  a  secondary  standard  for  SO,: 

a.  Based  upon  the  then-current 
scientific  understanding  of  the  acidic 
deposition  problem,  it  would  be 
premature  and  unwise  to  prescribe  any 
regulator}’  control  program  at  that  time. 

D.  When  the  funaamental  scientific 
uncertainties  had  been  reduced  through 
ongoing  research  efforts,  the  EPA  would 
draft  and  support  an  appropriate  set  of 
control  measures. 

For  these  reasons,  the  EPA  concluded 
-’in  April  1988  that  it  was  not  appropriate 
at  that  time  to  propose  a  separate 
secondary  SO,  standard  to  provide 
increased  protection  against  the  acidic 
deposition-related  effects  of  SO,  (53  FR 
14936,  April  26,  1988). 

2.  Legislative  Initiative 

In  the  post-proposal  period,  the  EPA 
continued  to  assess  alternative 
approaches  for  addressing  the  acidic 
deposition  problem.  While  significant 
scientific  uncertainties  remained,  it  had 
become  apparent  at  the  highest  levels  of 
Government  that  the  development  of  a 
program  to  address  acidic  deposition 
was  necessary  in  light  of  increased 
concerns  about  the  welfare  effects 
associated  with  this  phenomenon.  As  a 
result,  the  President  announced  on 
February  9, 1989,  his  intention  to  seek 
changes  to  the  Act.  including  a 
comprehensive  new  program  to  address 
acidic  deposition. 

In  July  1989,  the  President  sent  his 
legislative  proposals  to  Congress, 
including  a  program  to  address  the  acid 
deposition  problem  by  reducing  total 
annual  S02  emissions  by  10  million 
tons.  Like  other  proposals  that  had  been 
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considered  by  Congress,  this  “total 
loading”  approach  was  designed  to 
attack  the  problem  on  a  broad 
geographical  basis  commensurate  with 
the  nature  of  the  problem.  Based  on  its 
review  of  options,  the  Administration 
had  concluded  that  existing  authorities 
under  the  Act,  including  those  for 
secondary  NAAQS  and  the  associated 
implementation  process,  were  not  well 
designed  to  address  regional  air 
pollution  problems,  especially  those 
involving  long-range  transport  of 
pollutants  and  their  transformation 
products.  The  President  accordingly 
decided  that  a  comprehensive  program 
aimed  at  reducing  SO2  emissions  across 
broad  “source"  regions  would  be  the 
best  way  to  afford  increased  protection 
for  sensitive  “receptor”  areas,  hundreds 
to  thousands  of  kilometers  downwind  of 
major  point  sources  of  S02  emissions. 
This  approach  would  bypass  two  major 
scientific  and  technical  obstacles  that 
had  stood  in  the  way  of  addressing  the 
acidic  deposition  problem  under 
existing  authorities.  First,  it  would 
avoid  the  seemingly  intractable 
problems  inherent  in  attempting  to 
specify  a  nationally  uniform  secondary 
NAAQS  that  would  account  for,  and 
provide  adequate  protection  to,  the 
various  regions  of  the  country  with 
differing  sensitivities  to  acidic 
deposition.  Second,  it  would  avoid  the 
individual  source-attribution  problem 
that  would  necessarily  hamper  any 
attempt  to  implement  such  a  standard 
through  SIP’s.  A  broad-scale  program 
requiring  all  major  electric  utility 
emitters  of  S02  to  reduce  their 
emissions  to  predetermined  levels 
would  make  it  unnecessary  to  identify 
each  individual  “upwind”  source  that 
might  be  contributing  to  the  problem  in 
remote  "downwind”  areas,  so  that 
significant  protection  could  be  achieved 
without  awaiting  resolution  of  the  above 
problems.  In  addition,  this  broader 
approach,  involving  congressional 
decisions  as  to  the  nature  and  extent  of 
the  control  program,  would  provide  an 
opportunity  to  reconcile  the  differing 
environmental  and  economic  interests 
of  the  most  affected  regions  of  the 
country  through  the  political  process. 

3.  Congressional  Consideration 

During  its  deliberations  on  the 
President’s  proposed  program  to  address 
acidic  deposition,  the  Congress  also 
recognized  that  existing  authorities 
under  the  Act,  including  those  for 
NAAQS  and  associated  implementation 
programs,  might  not  be  the  most 
appropriate  mechanisms  for  addressing 
acidic  deposition  and  other  welfare 
effects,  in  that  they  were  originally 
designed  to  reduce  high  pollution  levels 


that  tend  to  occur  near  major  pollution 
sources.  In  their  discussions  of  the 
proposed  legislation,  the  cognizant 
House  and  Senate  committees  noted 
that  the  original  framers  of  the  Act  did 
not  contemplate  that  long  distance, 
interstate  transport  of  pollutants  could 
cause  widespread  adverse  impacts  in 
areas  well  removed  from  emissions 
sources,  as  is  the  case  with  acidic 
deposition  (e.g.,  S.  Rep.  No.  228, 101st 
Cong.,  1st  Sess.  289  (1989h  H.R.  Rep. 

No.  490, 101st  Cong.,  1st  Sess.  157 
(1990)).  The  complexities  of  setting  and 
implementing  either  a  secondary 
NAAQS  or  an  acidic  deposition 
standard  led  both  bodies  of  Congress  to 
conclude  that  a  new  legislative  program 
was  needed  to  address  acidic  deposition 
effects  despite  significant  uncertainties 
concerning  underlying  scientific  data 
and  arguments  over  whether  the  EPA 
could  address  the  acidic  deposition 
problem  under  existing  law  (e.g.,  S.  Rep. 
at  289;  H.R.  Rep.  at  363-64).  After 
considerable  debate,  the  1990 
Amendments  were  passed  by  Congress, 
and  signed  into  law  by  the  President  on 
November  15, 1990  (Pub.  L.  101-549, 

104  Stat.  2399  (1990)).  Title  IV  of  the 
1990  Amendments  requires  a  10  million 
ton  reduction  in  S02  emissions  from 
1980  levels.  These  reductions  are  to  be 
achieved  primarily  from  electric  utility 
steam  generating  units.  In  the  year  2000, 
emissions  from  utilities  are  to  be  capped 
at  just  over  8.9  million  tons  per  year,  in 
order  to  safeguard  environmental 
benefits  from  being  eroded  by  increased 
energy  consumption.  The  1990 
Amendments  also  require  NOx 
reduction  measures  intended  to  achieve 
a  2  million  ton  reduction  in  NO, 
emissions  from  1980  levels  (Pub.  L. 
101-549,  secs.  401-413,  104  Stat.  2399, 
2584-2634  (1990)). 

4.  Possible  Need  for  Further  Action 
The  10  million  ton  reduction  in  S02 
emissions,  together  with  the  national 
cap  on  S02  emissions  and  the  controls 
on  NO*  emissions  mandated  by  the  1990 
Amendments,  will  significantly  reduce 
acidic  deposition  and  related  S02 
welfare  effects.  In  enacting  these 
requirements,  Congress  decided  the 
nature,  extent,  and  timing  of  the  control 
program  it  considered  necessary  and 
appropriate  to  address  the  acidic 
deposition  problem  for  the  time  being, 
considering  the  scientific  uncertainties, 
the  environmental  risks,  available 
control  technologies,  the  differing 
interests  of  different  regions  of  the 
country,  and  other  factors  considered 
relevant.  The  1990  Amendments  and 
the  legislative  history  indicate,  however, 
that  Congress  reserved  judgment  as  to 
whether  further  action  might  be 


necessary  or  appropriate  in  the  longer 
term  and.  if  so.  what  form  it  should 
take.  Congress  seems  to  have  viewed 
these  as  questions  it  would  itself 
address  in  the  future,  based  on  further 
studies  and  research  to  be  conducted  by 
the  EPA  and  other  agencies.  Consistent 
with  the  1988  proposal  notice,  Congress 
does  not  seem  to  have  expected  that  the 
EPA  would  set  a  secondary  standard  for 
acidic  deposition  (triggering  adoption  of 
SIP  requirements)  in  the  interim.  To  the 
contrary,  in  section  404  of  the  1990 
Amendments,  Congress  specifically 
required  the  EPA  to  conduct  a  study  of 
the  feasibility  and  effectiveness  of  an 
acid  deposition  standard  or  standards, 
and  to  report  to  Congress  by  November 
15, 1993  on  the  role  that  a  deposition 
standard  might  play  in  supplementing 
the  acidic  deposition  control  program 
adopted  in  title  IV,  and  what  measures 
would  be  needed  to  integrate  it  with 
that  program  (Pub.  L.  101-549,  sec.  404, 
104  Stat.  2399,  2632  (1990)). 

In  its  discussion  of  section  404,  the 
Senate  committee  recognized  that  the 
set  of  premises  that  served  as  the  basis 
for  establishing  the  title  IV  program 
were  not  the  only  ones  possible,  and 
that  other  approaches  could  be  used  to 
establish  an  acidic  deposition  control 
program.  One  such  approach,  the 
committee  noted,  would  be  to  set  "an 
explicit  acidic  deposition  standard — a 
numerical  limitation  on  the  watershed 
or  terrestrial  loadings  of  acid 
compounds — designed  to  protect  the 
resources  most  at  risk”  (S.  Rep.  No.  228, 
101st  Cong.,  1st  Sess.  342  (1989)).  The 
committee  recognized  that  developing 
and  implementing  such  standards 
would  be  an  involved  process: 

a.  The  buffering  capacity  of  all  aquatic 
and  terrestrial  resources  would  need  to 
be  measured  to  identify  those  which 
may  be  sensitive  or  critically  sensitive, 
and  appropriate  numerical  value(s)  or 
standard(s)  would  need  to  be  developed, 

b.  Deposition  monitoring  would  need 
to  be  conducted  in  areas  of  sensitive 
resources  to  determine  whether  the 
standard(s)  were  met; 

c.  For  those  areas  failing  to  meet  the 
standard(s),  source-receptor 
relationships  would  have  to  be 
established  that  would  identify  those 
emission  sources  or  groups  of  emission 
sources  causing  deposition  in  excess  of 
the  standard(s);  and 

d.  Control  requirements  would  have 
to  be  imposed  on  th8  identified  sources 
to  assure  that  deposition  would  be 
reduced  to  levels  below  the  standard(s) 
(S.  Rep.  No.  228, 101st  Cong.,  1st  Sess. 
343  (1989)). 

Recognizing  the  difficulties  inherent 
in  this  process,  the  Congress  adopted 
instead  the  total-loading  approach  in 
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title  IV.  In  addition,  Congress  directed 
the  EPA  to  conduct  a  study  of  the 
feasibility  and  effectiveness  of  adopting 
an  acid  deposition  standard  at  some 
future  date  after  completion  of  the 
study.  At  a  minimum,  the  study  is  to 
include  consideration  of  the  following: 

(1)  Identification  of  the  sensitive  and 
critically  sensitive  aquatic  and 
terrestrial  resources  in  the  United  States 
and  Canada  which  may  be  affected  by 
the  deposition  of  acidic  compounds; 

(2)  Description  of  the  nature  and 
numerical  value  of  a  deposition 
standard  or  standards  that  would  be 
sufficient  to  protect  such  resources; 

(3)  Description  of  the  use  of  such 
standard  or  standards  in  other  Nations 
or  by  any  of  the  several  States  in  acid 
deposition  control  programs; 

14)  Description  of  the  measures  that 
would  need  to  be  taken  to  integrate  such 
standard  or  standards  with  the  control 
program  required  by  title  IV  of  the  Clean 
Air  Act; 

(5)  Description  of  the  state  of 
knowledge  with  respect  to  source- 
receptor  relationships  necessary  to 
develop  a  control  program  on  such 
standard  or  standards  and  the  additional 
research  that  is  on-going  or  would  be 
needed  to  make  such  a  control  program 
feasible;  and 

(6)  Description  of  the  impediments  to 
implementation  of  such  control  program 
and  the  cost-effectiveness  of  deposition 
standards  compared  to  other  control 
strategies  including  ambient  air  quality 
standards,  new  source  performance 
standards  and  the  requirements  of  title 
IV  of  the  Clean  Air  Act  (Pub.  L.  101- 
549,  sec.  404,  104  Stat.  2399,  2362 
(1990)). 

In  section  817  of  the  1990 
Amendments,  the  Congress  also 
directed  the  EPA  to  request  a  report 
from  the  National  Academy  of  Sciences 
to  Congress  by  November  15, 1993  on 
the  role  of  secondary  NAAQS  in 
protecting  public  welfare  and  the 
environment  (Pub.  L.  101-549,  sec.  817, 
104  Stat.  2399,  2697  (1990)).  In 
discussing  the  need  for  the  report,  the 
Senate  committee  noted  among  other 
things  that  secondary  NAAQS  may  not 
be  the  most  appropriate  mechanism  for 
protecting  the  public  welfare  and 
environment  because  much  of  the 
negative  impact  of  criteria  pollutants 
results  from  transformation  products, 
(e.g.,  the  conversion  of  SO2  to  sulfate), 
and  much  of  the  damage  occurs  in  areas 
far  removed  from  where  the  precursor 
emissions  are  generated  (S.  Rep.  No. 

228, 101st  Cong.,  1st  Sess.  82  (1989)). 
Because  of  such  concerns,  Congress 
directed  that  the  report  also  consider 
mechanisms  other  than  secondary 
NAAQS  that  may  prove  more  effective 


in  protecting  the  public  welfare  and  the 
environment. 

In  addition  to  requiring  these  studies, 
Congress  authorized  the  continuation  of 
the  NAPAP  in  order  to  assure  that  the 
research  and  monitoring  efforts  already 
undertaken  would  continue  to  be 
coordinated  and  would  provide  the 
basis  for  an  impartial  assessment  of  the 
effectiveness  of  the  title  IV  program 
(Clean  Air  Act  sec.  103(j);  S.  Rep.  No. 
228, 101st  Cong.,  1st  Sess.  345-46 
(1989)).  As  part  of  this  assessment,  the 
NAPAP  is  to  report  periodically  on  the 
costs,  benefits  and  effectiveness  of  the 
acidic  deposition  program  and, 
beginning  in  1996,  on  what,  if  any, 
additional  reductions  in  acidic 
deposition  rates  must  be  achieved  in 
order  to  prevent  adverse  ecological 
offsets 

Under  title  IX  of  the  1990 
Amendments,  Congress  also  laid  out  a 
comprehensive  research  program  aimed 
at  developing  the  necessary  scientific 
and  technical  information,  so  that  more 
informed  decisions  could  be  made  on 
whether  additional  measures  are 
necessary  to  address  acidic  deposition 
and  other  S02-related  welfare  effects. 
These  included  the  establishment  of  a 
comprehensive  monitoring  network  to 
track  progress  resulting  from  the 
implementation  of  title  IV  in  terms  of  air 
emissions,  deposition,  air  quality, 
surface  water  quality,  forest  condition 
and  visibility,  as  well  as  a  broadly 
focused  program  on  ecosystem  research 
(Pub.  L.  101-549,  sec.  901, 104  Stat. 
2399,  2700-07  (1990)). 

In  response  to  these  legislative 
initiatives,  the  EPA  and  other  Federal 
agencies  are  continuing  research  on  the 
causes  and  effects  of  acidic  deposition 
and  related  welfare  effects  of  S02  and 
implementing  an  enhanced  monitoring 
program  to  track  progress.  As 
envisioned  by  Congress,  these  programs 
are  designed  to  provide  the  necessary 
scientific  information  to  allow  for  more 
informed  judgments  on  whether 
additional  measures  are  needed  to 
address  residual  problems,  if  any, 
remaining  after  implementation  of  the 
title  IV  program.  As  part  of  the  broad 
effort,  the  EPA  has  initiated  work  on  the 
section  404  study  to  determine  the 
feasibility  and  the  potential 
effectiveness  of  an  acidic  deposition 
standard  including  the  cost- 
effectiveness  of  such  a  standard  in 
comparison  to  other  control  strategies. 
Of  particular  importance  will  be  the 
study’s  assessment  of  the  state  of 
knowledge  with  respect  to  source- 
receptor  relationships,  the  differing 
buffering  capacities  of  various  regions, 
other  factors  that  might  affect  the 
validity  of  such  a  standard,  the 


feasibility  of  its  implementation,  and 
the  task  of  integrating  it  with  the  title  IV 
program. 

5.  This  Final  Decision 

In  reaching  a  decision  that  revisions 
to  the  secondary  standard  for  SOx  to 
address  acidic  deposition  and  related 
SO2  welfare  effects  are  not  appropriate 
at  this  time,  the  EPA  has  taken  into 
account  the  significant  reductions  in 
SO2  emissions,  ambient  SO2 
concentrations,  and  ultimately  the 
deposition  of  sulfur  that  will  result  from 
implementation  of  the  title  IV  program. 
By  reducing  total  annual  SO2  emissions 
by  10  million  tons  and  by  placing  a 
national  cap  on  S02  emissions  to 
prevent  increases  in  future  years,  as 
well  as  requiring  NOx  controls,  the  title 
IV  program  will  significantly  reduce 
acidic  deposition  and  related  SO2 
welfare  effects.  This  should  significantly 
decrease  the  acidification  of  water 
bodies  and  damage  to  forest  ecosystems 
and  permit  much  of  the  existing  damage 
to  be  reversed  with  time.  It  should  also 
result  in  major  improvements  in 
visibility,  extend  the  lifespan  of 
building  materials  and  structures  of 
cultural  importance,  and  further  reduce 
ground-level  SO2  concentrations, 
thereby  augmenting  the  protection 
provided  by  the  existing  air  quality 
standards  and  other  control  programs 
under  the  Act. 

The  EPA  recognizes  that  the  Congress 
left  open  the  question  whether  further 
action  to  address  acidic  deposition 
might  be  necessary  in  the  longer  term. 
The  EPA  is  concerned,  however,  as  was 
Congress,  that  a  number  of  important 
scientific  and  implementation  issues 
must  be  addressed  through  further 
research  and  study  before  a  more 
informed  decision  can  be  made  on 
whether  such  action  is  needed;  if 
needed,  what  form  it  should  take;  and 
whether  and  how  a  given  approach 
could  be  effectively  integrated  with  the 
existing  title  IV  program.  Moreover,  as 
discussed  previously,  setting  either  a 
secondary  NAAQS  or  an  acidic 
deposition  standard  would  involve 
significant  difficulties,  especially  as 
compared  with  the  total-loading 
approach  adopted  in  title  IV.  In  the 
EPA’s  judgment,  the  prudent  course  of 
action  is  to  await  the  results  of  the 
studies  and  research  programs  that  are 
currently  under  way,  especially  those 
designed  to  monitor  progress  resulting 
from  the  implementation  of  title  IV  and 
those  assessing  the  comparative  merits 
of  secondary  standards,  acidic 
deposition  standards,  and  other 
approaches  to  control  of  acidic 
deposition  and  related  welfare  effects 
including  the  results  of  the  section  404 
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study,  and  then  to  determine  whether 
additional  control  measures  should  be 
adopted  or  recommended  to  Congress. 

In  reaching  such  determinations,  the 
EPA  believes  that  it  will  be  particularly 
important  to  have  adequate  monitoring 
and  effects  information.  As  part  of  the 
research  program  called  for  by  the  1990 
Amendments,  the  EPA  is  putting  into 
place  a  long-term  program  to  monitor 
visibility  impairment,  dry  and  wet  acid 
deposition,  and  the  effects  of  acidic 
deposition  on  aquatic  and  terrestrial 
ecosystems.  In  establishing  and 
enhancing  monitoring  networks  under 
this  program,  priority  will  be  given  to 
those  regions  and  sub-regions  at  greatest 
risk  and  to  those  areas  that  do  not 
presently  have  adequate  coverage. 
Scientific  information  from  these 
networks  will  enable  the  EPA  to  track 
the  progress  resulting  from 
implementation  of  title  IV  and  to  better 
identify  areas  that  may  need  additional 
protection. 

For  these  reasons,  the  EPA  concludes 
that,  under  section  109(d)(1)  of  the  Act, 
revision  of  the  secondary  standard  for 
SOx  to  provide  increased  protection 
against  acidic  deposition  and  related 
welfare  effects  is  not  appropriate  at  this 
time.  As  provided  for  under  the  Act,  the 
EPA  will  continue  to  assess  the 
scientific  information  on  acidic 
deposition  and  related  SO2  welfare 
effects  as  it  emerges  from  the  ongoing 
research  and  monitoring  programs,  and 
will  update  the  air  quality  criteria  for 
SOx  accordingly.  These  revised  criteria 
should  provide  more  informed  bases  for 
reaching  a  decision  on  whether 
additional  measures  are  needed  to 
augment  the  title  IV  program. 

C.  Other  Proposed  Changes 

Because  this  action  addresses  only  the 
secondary  standard,  the  EPA  has 
concluded  that  it  would  not  be 
appropriate  to  adopt  the  minor  technical 
changes  (i.e.,  restating  the  level  of  the 
primary  and  secondary  standards  in 
ppm  rather  than  pg/m*;  adding  specific 
rounding  conventions,  and  data 
completeness  and  handling 
conventions)  presented  in  the  1988 
proposal  (53  FR  14935),  because  they 
are  applicable  to  both  the  primary  and 
secondary  standards.  In  the  EPA’s 
judgment,  adoption  of  these  changes  for 
the  secondary  standard  alone  could 
result  in  confusion  and  disruption  for 
State  and  local  agencies.  Accordingly, 
the  EPA  will  decide  whether  to  adopt 
these  technical  changes  when  it 
completes  action  on  the  primary 
standards  portion  of  the  1988  proposal. 
At  that  time,  the  EPA  will  also  make 
determinations  regarding  the  alternative 
averaging  conventions  discussed  in  the 


1968  proposal;  as  well  as  proposed 
revisions  to  the  significant  harm  level 
and  associated  episode  contingency 
plan  guidance  (40  CFR  part  51)  and 
proposed  revisions  to  certain 
monitoring  and  reporting  requirements 
(40  CFR  part  58). 

VL  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  the 
EPA  must  judge  whether  an  action  is  a 
“major”  regulation  for  which  a 
Regulatory  Impact  Analysis  (R1A)  is 
required.  The  EPA  has  judged  that 
today’s  decision  on  the  SO.  secondary 
NAAQS  is  not  a  major  action  because 
there  are  no  additional  costs  or 
environmental  impacts  as  a  result  of  not 
revising  the  standard.  The  EPA, 
-therefore,  has  deemed  unnecessary  the 
preparation  of  either  a  final  RIA  or  a 
final  Environmental  Impact  Statement. 

B.  Impact  on  Reporting  Requirements 

The  final  decision  does  not  impact 
any  information  collection  requirements 
currently  cleared  under  the  Office  of 
Management  and  Budget  (OMB)  Control 
Number  2060-0084. 

C.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  theJEPA  certifies  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  A  decision  not  to 
revise  the  existing  secondary  NAAQS 
for  S02  would,  of  course,  impose  no 
new  requirements.  In  addition,  the  SIP’s 
necessary  to  implement  the  existing 
secondary  NAAQS  have  been 
substantially  adopted.  Additional  SIP 
requirements  will  be  needed  oniy  for 
those  areas  and  sources  which  are 
designated  as  nonattainment  for  the 
existing  SO2  NAAQS  now  or  in  the 
future.  An  assessment  of  existing 
nonattainment  areas  indicates  that,  in 
general,  only  major  sources  such  as 
utilities,  primary  smehers,  and 
refineries  owned  by  large  businesses 
would  be  affected  by  any  additional  SIP 
requirements.  In  addition,  the  total 
number  of  sources  is  very  small.  These 
assessments  suggest  that  any  additional 
SIP  requirements  will  not  significantly 


affect  a  substantial  number  of  small 
entities. 

Furthermore,  the  control  measures 
necessary  to  attain  and  maintain  the 
secondary  NAAQS  are  developed  by  the 
respective  States  as  part  of  their  SIP’s. 

In  selecting  such  measures,  the  States 
have  considerable  discretion  so  long  as 
the  mix  of  controls  selected  is  adequate 
to  attain  and  maintain  the  secondary 
standard.  Whether  a  particular  standard 
would  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
therefore,  depends  on  how  the  States 
would  choose  to  implement  it.  For  these 
reasons,  any  assessment  performed  by 
the  EPA  on  the  impacts  of  additional 
SIP  requirements  at  this  time  would 
necessarily  be  speculative.  On  the  basis 
of  the  above  considerations  and 
findings,  the  EPA  certifies  that  a 
decision  not  to  revise  the  secondary  SO, 
standard  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Other  Reviews 

This  decision  was  submitted  to  the 
OMB  for  review.  Written  comments 
from  the  OMB  and  the  EPA’s  written 
responses  to  these  comments  are 
available  for  public  inspection  at  the 
EPA’s  Central  Docket  Section  (Docket 
No.  A-84-25),  South  Conference  Center, 
room  4,  Waterside  Mall.  401  M  Street, 
SW.,  Washington,  DC. 

List  of  Subjects  in  40  CFR  Part  50 

Air  pollution  control,  Carbon 
monoxide.  Environmental  protection. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Sulfur  oxides. 

Dated:  April  15, 1993. 

Carol  M.  Browner, 

Administrator. 
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40  CFR  Parts  85  and  86 

[AMS-FRL-4610-9] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Fuel  Quality  Regulations  for 
Certification  Diesel  Test  Fuel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes  the 
provisions  for  an  urban  bus  retrofit/ 
rebuild  program  as  required  by  section 
219(d)  of  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990.  The 
program  affects  1993  and  earlier  model 
year  (MY)  urban  buses  whose  engines 
are  rebuilt  or  replaced  after  January  1, 
1995.  The  program  is  limited  to  urban 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750,000  or 
more. 

Operators  of  urban  buses  in  the 
affected  areas  may  choose  between  two 
options.  Option  1  sets  particulate  matter 
(PM)  emissions  requirements  for  each 
urban  bus  in  an  operator’s  fleet  whose 
engine  is  rebuilt  or  replaced.  Option  2 
is  a  fleet  averaging  program  that  requires 
an  operator  to  meet  a  specified  annual 
target  level  for  the  average  PM 
emissions  level  from  the  1993  and 
earlier  MY  urban  buses  in  the  operator’s 
fleet.  The  target  levels  for  an  individual 
operator's  fleet  are  based  on  the  age  and 
engine  model  distribution  of  the  urban 
buses  in  the  operator’s  fleet.  The 
retrofit/rebuild  program  is  intended  to 
reduce  the  ambient  levels  of  particulate 
matter  in  urban  areas. 

This  action  is  also  correcting  errors  in 
the  sulfur  content,  cetane  number,  and 
cetane  index  specifications  for  heavy- 
duty  engine  certification  diesel  test  fuel. 
The  corrections  contained  in  this  final 
rule  were  brought  to  EPA’s  attention  by 
interested  parties. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  21, 1993. 

The  information  collection 
requirements  contained  in  40  CFR 
85.1407,  85.1411,  85.1412,  and  85.1414 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  are 
not  effective  until  OMB  has  approved 
them.  When  the  information  collection 
requirements  are  approved  by  OMB, 
EPA  will  publish  a  technical 
amendment  in  the  Federal  Register. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
A-91-28.  This  docket  is  located  in  room 
M-1500,  Waterside  Mall  (Ground 
Floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 


Dockets  may  be  inspected  from  8  a  m. 
until  12  noon,  and  from  1:30  p.m.  until 
3  p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  part  2.  a  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  N.  Carlson,  Regulation 
Development  and  Support  Division, 

U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105.  Telephone:  (313)  668- 
4270. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Urban  Bus  Retrofit/Rebuild  CAA 
Requirements 

B.  General  Background  and  Review  of 
Proposals 

II.  Public  Participation 

A.  Retrofit/Rebuild  Options 

1 .  Option  1 

(a)  Existence  of  Cost  Ceilings 

(b)  Alternatives  to  Setting  a  Ceiling 

(c)  Revisions  to  the  Cost  Ceiling 

(d)  Remaining  Option  1  Comments 

2.  Option  2 

(a)  Legal  Authority  for  Averaging  Program 

(b)  Rebuild  Schedule 

(c)  Technology  Availability  Assumptions 

(d)  TLF  and  IT,A  Calculations 

(e)  Fuel  Impacts 

(0  Emission  Credits 

3.  Tying  the  Requirements  of  Option  2  to 
Actual  Certification:  Provisions  of 
Option  1  and  Option  2  if  No  Technology 
is  Certified 

B.  Emission  Standards  for  Pollutants  Other 
Than  PM 

C.  Equipment  Certification 

1.  Test  Procedures 

2.  Use  of  Existing  New  Engine  Certification 
Data 

3.  Test  Engines 

4.  Extrapolating  Test  Data  to  Other  Engines 

5.  Durability  Testing 

6.  Public  Review  of  Notification  of  Intent 
To  Certify 

7.  Labeling 

8.  Financial  Stability  of  Manufacturer 

9.  Urban  Buses  Retrofit  Before  199S 

10.  Who  Can  Certify  Technology 

D.  Liability  Provisions 

E.  Enforcement 

III.  Final  Rule  Requirements 

IV.  Changes  to  Diesel  Certification  Fuel 

Specifications 

V.  Environmental  Impact 

VI.  Economic  Impact 

VII.  Administrative  Designation  and 
Regulatory  Analysis 

VIII.  Impact  on  Small  Entities 

IX.  Reporting  and  Recordkeeping 

Requirements 

X.  Statutory  Authority 

XI.  Judicial  Review 

I.  Introduction 

This  action  finalizes  regulations 
implementing  an  urban  bus  retrofit/ 
rebuild  program  as  required  by  section 
219(d)  of  the  Clean  Air  Act  (CAA).  EPA 
initially  proposed  two  options  for  the 
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urban  bus  retrofit/rebuild  program  on 
September  24, 1991  (56  FR  48350).  In 
response  to  comments  received  on  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  a  subsequent  notice  describing 
two  additional  options  under 
consideration  for  the  urban  bus  retrofit/ 
rebuild  program  was  published  on  July 
27, 1992  (57  FR  33141).  This  preamble 
reviews  the  background  of  the 
rulemaking  and  provides  a  thorough 
description  of  today’s  action.  This 
preamble  also  includes  a  summary  of 
the  major  comments  received  on  the 
proposed  urban  bus  retrofit/rebuild 
program,  EPA’s  responses  to  those 
comments,  and  a  summary  of  the 
environmental  and  economic  impacts  of 
today's  action.  Additional  discussion  of 
comments  and  detailed  EPA  analyses 
for  this  final  rule  are  found  in  the  Final 
Regulatory  Support  Document  (FRSD). 

A  copy  of  the  FRSD  has  been  placed  in 
Docket  A-91-28  (see  "ADDRESSES, ” 
above).  A  limited  number  of  copies  of 
the  FRSD  are  also  available  from  the 
contact  person  listed  above  (see  "FOR 
FURTHER  INFORMATION  CONTACT"). 

In  addition  to  finalizing  the 
requirements  of  the  urban  bus  retrofit/ 
rebuild  program,  today’s  final  rule  is 
also  correcting  errors  in  the 
specifications  for  heavy-duty  engine 
certification  diesel  test  fuel  which  were 
inadvertently  introduced  in  a  rule 
published  on  May  7, 1992  (57  FR 
19555).  The  errors  are  in  the  sulfur 
content,  cetane  number,  and  cetane 
index  specified  for  heavy-duty  engine 
certification  diesel  test  fuel  (Table  N91- 
2  of  §  86.1313-91).  The  erroneous 
specifications  were  not  contained  in  the 
notice  of  proposed  rulemaking  for  the 
heavy-duty  engine  certification  diesel 
test  fuel  regulations  (56  FR  32533,  July 
17, 1991).  The  corrections  contained  in 
today’s  action  were  not  proposed  in  the 
September  1991  NPRM  regarding  urban 
buses  or  July  1992  notice  regarding  the 
urban  bus  rebuild  program  but  were 
brought  to  EPA’s  attention  by  interested 
parties.  These  changes  are  being  made 
in  this  final  rule  as  provided  by  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.,  553) 
(b)(B),  pursuant  to  which  notice  of  a 
rule  change  is  not  required  if  providing 
such  notice  would  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  These  changes  meet  the 
requirements  of  section  553(b)(B)  of  the 
APA  because  the  specifications 
contained  in  the  table  being  corrected 
will  be  obsolete  at  the  end  of  1993,  the 
section  of  the  regulations  was  changed 
by  mistake  and  without  notice  or 
opportunity  for  comment,  and  the 
mistaken  sulfur  specification  is  contrary 


to  the  specified  requirements  of  section 
211(1)(3). 

A.  Urban  Bus  Retrofit/Rebuild  CAA 
Requirements 

Section  219(d)  of  the  CAA,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990,  requires  that  EPA 
develop  regulations  governing 
emissions  from  1993  and  earlier  model 
year  (MY)  urban  bus  engines  that  are 
operating  in  Metropolitan  Statistical 
Areas  (MSAs)  and  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs) 
with  1980  populations  of  750,000  or 
above  and  that  are  rebuilt  or  replaced 
after  January  1, 1995.  The  CAA 
authorizes  EPA  to  set  either  an  emission 
standard  or  an  emission  control 
technology  requirement  for  the  affected 
engines.  The  standard  or  control 
requirement  shall  reflect  the  "best 
retrofit  technology  and  maintenance 
practices  reasonably  achievable.” 

B.  General  Background  and  Review  of 
Proposals 

As  noted  above,  the  CAA  requires 
EPA  to  control  emissions  from  certain 
urban  buses  at  the  time  the  bus’  engine 
is  replaced  or  rebuilt.  The  time  of 
rebuild  is  a  logical  time  for  the  addition 
of  emission  controls  because  the  engine 
is  already  disassembled  and  is  often 
removed  from  the  coach.  Rebuilding  of 
engines  is  critical  for  urban  buses, 
which  are  typically  powered  by  heavy 
heavy-duty  diesel  engines  (heavy 
HDDEs),  because  the  internal 
components  of  the  urban  bus  engine 
wear  out  long  before  the  vehicle  is  ready 
for  retirement  and  also  because  the  cost 
of  replacing  the  engine  is  high.  Unlike 
light-duty  engines,  heavy  HDDEs  are 
designed  to  be  rebuilt  at  the  end  of  their 
useful  lives.  The  useful  life  for  the 
urban  bus  engines  covered  under  the 
retrofit/rebuild  program  is  290,000 
miles  or  8  years,  whichever  occurs  first. 
However,  based  on  information  from  the 
Federal  Transit  Administration 
(formerly  the  Urban  Mass 
Transportation  Administration),  urban 
buses  are  kept  in  service  for 

roximately  15  years  on  average, 
uring  its  lifetime,  an  urban  bus 
engine  generally  undergoes  two  or  three 
rebuilds  depending  on  a  number  of 
variables,  including  usage  pattern, 
quality  of  overall  maintenance,  and 
engine  design.  Urban  bus  engines 
usually  accumulate  between  150,000 
and  250,000  miles  before  the  first 
rebuild  occurs.  Generally,  the  mileage 
accumulated  between  rebuilds 
decreases  as  the  engine  becomes  older. 
After  the  first  rebuild,  the  number  of 
miles  between  rebuilds  is  approximately 
100,000  miles.  Although  usage  patterns 


vary  greatly  among  transit  authorities, 
annual  mileage  accumulation  rates 
generally  decrease  with  increasing  age 
as  older  urban  buses  are  used  on  minor 
routes  that  have  fewer  hours  and  miles 
of  operation. 

EPA  published  an  NPRM  on 
September  24, 1991  (56  FR  48350) 
proposing  regulations  for  a  number  of 
heavy-duty  engine  (HDE)  programs.  In 
response  to  the  requirements  of  section 
219(d)  of  the  CAA,  EPA  proposed  a  pair 
of  options  in  the  September  1991  NPRM 
for  implementation  of  an  urban  bus 
retrofit/rebuild  program.  Under  the  first 
proposed  option,  urban  bus  engines 
would  be  required  to  meet,  at  the  time 
of  rebuild  or  replacement,  a  PM 
standard  in  the  range  of  0.05-0.10  g/ 
bhp-hr.  Under  the  second  proposed 
option,  urban  bus  engines  would  be 
required  to  meet,  at  the  time  of  rebuild 
or  replacement,  a  PM  standard  in  the 
range  of  0.25-0.30  g/bhp-hr.  Urban  bus 
operators  would  likely  meet  the  first 
option  using  aftertreatment  technology 
(e.g.,  particulate  traps).  Operators  would 
likely  meet  the  second  option  using 
engine  upgrade  kits.1 

EPA  received  a  wide  variety  of 
comments  on  the  September  1991 
NPRM,  most  of  which  supported  one  or 
the  other  of  the  proposed  options. 
Comments  against  the  more  stringent 
option  (the  PM  standard  of  0.05-0.10  g / 
bhp-hr)  raised  concerns  over  the  cost, 
durability,  and  availability  of  particulate 
trap  systems  that  would  likely  be  used 
to  meet  the  standard. 

In  general,  the  commenters  indicated 
that  it  would  be  difficult  to  set  a  single 
standard  for  all  1993  and  earlier  model 
year  urban  buses  that  are  retrofit  after 
January  1, 1995.  This  is  because  the 
urban  buses  that  would  be  affected  by 
these  regulations  differ  considerably, 
depending  on  the  model  year  of  the  bus 
and  the  engine  design  of  the  bus.  The 
regulations  would  cover  urban  bus 
model  years  as  old  as  the  early-to- 
middle  1980s,  when  urban  bus  engines* 
were  not  subject  to  any  PM  standard 
and  engines  were  mechanically 
controlled.  The  regulations  would  also 
cover  model  year  1988-1990  urban  bus 
engines  which  had  a  PM  standard  of 
0.60  g/bhp-hr,  model  year  1991-1992 
urban  bus  engines,  which  had  a  PM 
standard  of  0.25  g/bhp-hr,  and  model 
year  1993  urban  bus  engines,  which 


1  An  upgrade  kit  consists  of  a  set  of  later  model 
year  engine  components,  such  as  fuel  injectors, 
piston  assemblies,  ring  sets,  liners,  and  camshafts, 
and  engine  calibrations  that  would  be  installed  on 
an  older  version  of  the  engine.  Through  the 
replacement  of  such  components,  the  engine  can  be 
brought  to  a  later  model  year  engine  configuration 
that  was  certified  at  a  lower  emission  level  than  the 
original  engine  configuration. 


Federal  Register  /  VoL  58,  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations  21361 


have  a  PM  standard  of  0.10  g/bhp-hr. 
Many  of  the  later  model  year  urban  bus 
engines  are  electronically  controlled 
and  are  capable  of  significantly  lower 
PM  emission  levels  than  earlier  models. 

Additionally,  one  commenter 
suggested  that  EPA  should  implement 
an  averaging  program  that  would 
require  urban  bus  operators  to  achieve 
a  specified  amount  of  emission 
reductions  over  a  number  of  years.  The 
commenter  noted  that  such  a  program 
would  provide  urban  bus  operators  with 
added  flexibility  in  selecting 
compliance  methods  that  are  most  cost 
effective  for  their  needs. 

In  response  to  the  comments  received 
on  the  September  1991  NPRM,  EPA 
published  a  subsequent  notice  on  July 
27, 1992  (57  FR  33141)  describing  two 
new  options  under  consideration  for  the 
urban  bus  retrofit/rebuild  program, 
hereinafter  referred  to  as  Option  1  and 
Option  2.  As  proposed  in  the  July  1992 
notice,  bus  operators  would  be  required 
to  choose  between  Option  1  and  Option 
2,  described  below.  Operators  would  be 
allowed  to  switch  from  one  option  to 
the  other  option  as  long  as  the  operator 
could  show  that  it  had  been  in 
compliance  with  the  option  to  which  it 
had  switched  since  the  beginning  of  the 
retrofit/rebuild  program. 

Option  1,  as  proposed,  incorporated 
aspects  of  both  options  contained  in  the 
September  1991  NPRM  by  setting 
performance-based  requirements  for 
rebuilt  or  replacement  engines.  Under 
Option  1,  urtmn  bus  engines,  at  time  of 
rebuild  or  replacement,  would  have  to 
meet  a  PM  emissions  standard  of  0.10  g/ 
bhp-hr  as  long  as  equipment  certified  to 
such  a  level  could  be  purchased  for  less 
than  $5,000  (in  1991  dollars), 
incremental  to  the  cost  of  a  standard 
rebuild.  EPA  stated  its  belief  that  such 
a  standard  could  be  met  for  many 
engines  through  the  retrofit  of  exhaust 
aftertreatment  technology,  such  as 


particulate  trap  oxidizer  systems.  Under 
Option  1.  if  no  equipment  was  certified 
that  met  the  above  emission  and  cost 
requirements  for  a  particular  type  of 
urban  bus  engine  at  the  time  of  rebuild 
or  replacement,  then  the  urban  bus 
operator  would  be  required  to  install 
equipment  that  would  achieve  at  least  a 
25  percent  PM  emissions  reduction  from 
pre-rebuild  PM  emissions  levels,  as  long 
as  equipment  certified  to  achieve  such 
a  reduction  could  be  purchased  for  less 
than  $2,000  (in  1991  dollars), 
incremental  to  a  standard  rebuild.  EPA 
noted  that  this  requirement  could  be 
met  on  some  engines  with  the  use  of 
upgrade  kits.  Under  Option  1,  if  no 
equipment  was  certified  to  meet  either 
of  the  above  requirements  for  a 
particular  type  of  urban  bus  engine, 
then  the  urban  bus  operator  would  be 
required  to  rebuild  the  engine  to  its 
original  configuration  or,  at  the 
operator’s  choice,  a  configuration  with  a 
lower  PM  level  than  that  of  the  original 
configuration.  Because  bus  operators 
need  to  plan  their  budgets  in  advance, 
EPA  proposed  a  six-month  period 
between  the  time  when  retrofit/rebuild 
equipment  was  certified  and  when  the 
equipment  would  be  required  to  be  used 
under  Option  1  by  an  operator 
rebuilding  an  urban  bus  engine.  In  the 
July,  1992  notice,  EPA  stated  its  belief 
that  Option  1  's  incorporation  of  cost 
limitations  was  an  appropriate 
implementation  of  the  Dean  Air  Act's 
mandate  that  EPA  shall  require  "the 
best  retrofit  technology  and 
maintenance  practices  reasonably 
achievable"  as  cost  is  a  significant 
consideration  in  determining  what 
technology  is  reasonably  achievable. 

As  proposed,  the  requirements  of 
Option  1  of  the  retrofit/rebuild  program 
would  only  become  effective  when  an 
operator  chose  to  rebuild  or  replace  an 
urban  bus  engine.  Therefore,  EPA  also 


proposed  a  definition  for  engine  rebuild. 
Under  the  proposed  definition,  engine 
rebuild  would  mean  an  activity, 
occurring  over  one  or  more  maintenance 
events,  involving  disassembly  of  the 
engine  including  the  removal  of  the 
cylinder  head(s)  and  the  replacement  or 
reconditioning  of  more  than  one  major 
cylinder  component  in  more  than  half  of 
the  cylinders.  As  proposed,  a  major 
cylinder  component  was  defined  as  a 
piston,  cylinder  liner,  connecting  rod,  or 
piston  ring  set. 

Option  2,  as  proposed,  was  a  fleet 
averaging  program  that  would  be 
applied  to  all  of  the  1993  and  earlier 
model  year  urban  buses  in  an  operator's 
fleet.  The  averaging  option  was  set  up 
in  a  manner  to  yield  an  emission 
reduction  equivalent  to  that  expected 
from  Option  1.  Under  Option  2,  an 
operator  would  be  required  to  meet  an 
annual  PM  emissions  target  level  that 
would  reduce  its  urban  bus  fleet  average 
PM  emissions  by  a  specific  amount  each 
year,  depending  on  the  engine  model 
and  age  distribution  of  the  urban  bus 
engines  in  the  operator’s  fleet.  In  order 
to  determine  the  annual  target  level  for 
a  fleet  (TLF),  EPA  presented  a  schedule 
that  estimated  the  calendar  years  when 
a  particular  model  year  of  urban  bus 
engines  would  be  rebuilt  (see  Rgure  1). 
This  schedule  was  based  on  industry 
input  indicating  that  engine  rebuilds 
generally  occur  after  five  years,  with 
subsequent  rebuilds  occurring  in  the 
eighth  and  eleventh  years.  This 
schedule  also  included  modifications 
that  EPA  anticipated  would  occur  as 
urban  bus  operators  attempt  to  reduce 
the  cost  of  rebuilds  by  accelerating 
certain  rebuilds  so  that  the  rebuild  is 
performed  before  1995,  delaying  other 
rebuilds,  and  improving  maintenance 
programs  to  allow  rebuilds  to  be 
performed  less  frequently. 

BtUJNQ  CODE  S50O-5O-P 


Figure  1 

Adjusted  Rebuild  Schedule 
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Under  Option  2,  as  proposed,  EPA 
also  projected  the  level  of  retrofit/ 
rebuild  technology  that  EPA  expected  to 
be  available  within  the  cost 
requirements  of  Option  1  for  particular 
models  of  urban  bus  engines  and  the 
pre-rebuild  and  post-rebuild  emissions 
levels  for  those  engine  models.  EPA 


projected  that  aftertreatment  technology 
would  be  available  for  $5,000  or  less  for 
all  1988  and  later  model  year  urban  bus 
engines  that  would  result  in  post¬ 
rebuild  PM  emissions  of  0.10  g/bhp-hr. 
EPA  also  projected  that  upgrade  kits 
would  be  available  for  $2,000  or  less  for 
pre-1988  DDC  6V92TA  engines,  made 


by  Detroit  Diesel  Corporation.  EPA 
projected  that  neither  aftertreatment 
technologies  nor  engine  upgrades  would 
be  available,  within  the  appropriate  cost 
limitations,  for  any  other  pre-1988 
engine  models  (see  Table  1). 


Table  1.— Urban  Bus  Engine  PM  Levels  as  Contained  in  the  July  1992  Notice 


Engine  model 

Model  year  sold 

Percent  of 
affected 
population 

Pre-rebuild 
PM  level  (g / 
bhp4ir) 

Post-rebuiid 
PM  level  (g/ 
bhp-hr) 

DDC6V92TA  . . . 

1979-1987  . 

32 

0.50 

0.30 

1988-1989  . 

<1 

.30 

.10 

DDC  6V92TA  DDECI  . 

1986-1987  . 

4 

.50 

.50 

DDC  6V92TA  DDECII  . 

1988-1991  . 

21 

2.31 

.10 

1992  . 

1 6 

.25 

.10 

1993  . 

1 6 

(3) 

.10 

DDC  6V71N . 

1973-1987  . 

8 

.50 

.50 

1988-1989  . 

<1 

.50 

.10 

DDC  6V71T  . 

1985-1986  . 

3 

.50 

.50 

DDC  8V7IN . 

1973-1984  . 

<1 

.50 

.50 

DDC  6L71TA . 

1990  . 

<1 

.59 

.10 

1988-1989  . 

<1 

.31 

.10 

DOC  6L71TA  DDEC . 

1990-1991  . 

<1 

2.30 

.10 

Cummins  L10 . 

1985-1987  . 

1 

.65 

.65 

1988-1989  . 

3 

.55 

.10 

1990-1991  . 

4 

2.46 

.10 

Cummins  L10  EC  . 

1992  . 

*2 

.25 

.10 

1993  . 

’2 

(*) 

.10 

Other  Engines  . 

Pre-1988  . 

8 

.50 

.50 

1988-1993  . 

(*> 

.10 

’  Estimate  based  on  current  sales 

2 1991  PM  standard  of  0.25  g/bhp-hr  was  met  using  emission  credits  under  EPA’s  banking  and  trading  program 
3  Certification  level. 


After  using  the  schedule  and 
emissions  information  to  determine  its 
TLF  values,  an  urban  bus  operator 
would  be  free  to  choose  any 
combination  of  means,  including  engine 
retrofits  or  engine  upgrades,  or  early 
retirement  of  buses  (at  less  than  the 
assumed  15  years),  such  that  the  actual 
fleet  level  attained  (FLA)  by  the 
operator’s  urban  buses  was  less  than  or 
equal  to  its  target  level  for  a  fleet  (TLF) 
during  each  year  of  the  program.  EPA 
assumed  an  average  urban  bus  lifetime 
of  15  years  based  on  information  from 
the  Federal  Transit  Administration, 
formerly  the  Urban  Mass  Transportation 
Administration.  (The  reader  is  directed 
to  pages  33157-33159  of  the  July  27, 
1992  notice  for  an  example  of  how  an 
operator  would  calculate  its  TLF  and 
FLA  values.) 

The  July  1992  notice  also  proposed  a 
process  and  requirements  for 
certification  of  urban  bus  retrofit/ 
rebuild  equipment.  The  proposed 
process  was  based  on  the  existing 
regulations  for  aftermarket  parts 
certification.  The  proposed  process 
required  EPA  to  notify  the  public  of  all 
certification  applications  and  also 


provided  for  public  comment  on  any 
aspect  of  the  applications. 

The  proposed  certification 
requirements  were  slightly  different  for 
exhaust  aftertreatment  compared  to 
engine-based  equipment.  For  exhaust 
aftertreatment  equipment,  the 
manufacturer  would  have  to  submit 
emissions  test  data  showing  compliance 
with  the  0.10  g/bhp-hr  PM  rebuild 
standard.  Such  test  data  would  need  to 
be  performed  over  the  federal  test 
procedure  (FTP)  for  HDEs  on  an  urban 
bus  engine  equipped  with  the 
aftertreatment  system.  The  equipment 
would  need  to  comply  with  the 
standard  for  a  period  of  290,000  miles, 
with  an  allowable  maintenance  interval 
of  150,000  miles.  Since  the  engines  on 
which  this  equipment  will  be  retrofit  are 
older  engines,  EPA  proposed  that 
equipment  manufacturers  would  need 
to  certify  their  system  on  a 
representative  engine  which  had  been 
rebuilt  at  least  once  under  normal 
operating  conditions  (i.e.,  around 
200,000  miles  of  actual  operation). 

If  the  same  aftertreatment  system  was 
being  certified  for  use  with  more  than 
one  urban  bus  engine  model,  EPA 
proposed  that  the  equipment 


manufacturer  would  need  to  perform 
emissions  testing  on  only  the  highest 
PM  emitting  engine  model  (based  on 
engine-out  PM  levels  without  exhaust 
aftertreatment).  If  the  highest  PM 
emitting  engine  model  could  meet  the 
0.10  g/bhp-hir  PM  standard  using  the 
aftertreatment  system.  EPA  would 
accept  this  as  proof  that  all  engine 
models  with  lower  PM  emissions  would 
meet  the  0.10  g/bhp-hr  PM  standard  as 
well. 

The  proposed  certification 
requirements  for  engine-based 
equipment  were  dependent  on  the  type 
of  equipment  needing  to  be  certified. 
Certification  testing  might  not  be 
required  for  an  upgrade  kit  which 
converts  an  older  version  of  an  engine 
to  a  later  model  year,  already  certified, 
configuration  of  the  same  engine.  In 
such  a  case,  the  equipment 
manufacturer  would  be  required  to 
show,  based  on  existing  certification 
data  for  the  original  configuration  and 
the  rebuilt  configuration,  that  an  engine 
equipped  with  the  upgrade  kit  complies 
with  the  retrofit/rebuild  PM  standard  of 
0.10  g/bhp-hr  or  achieves  at  least  a  25 
percent  PM  reduction  on  that  engine 
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model.  If  no  certification  data  exists,  the 
manufacturer  would  have  to  test  the 
engine  over  the  FTP  for  HDEs  to  show 
compliance  with  the  emission  reduction 
requirements. 

For  engine-based  equipment  that 
brings  an  engine  to  a  configuration 
different  than  any  previously  certified 
engine  configuration,  the  proposed 
certification  process  was  similar  to  that 
summarized  above  for  exhaust 
aftertreatment  equipment.  As  proposed, 
the  equipment  manufacturer  would 
have  to  test  a  rebuilt  engine  over  the 
HDE  FTP  both  before  and  after  installing 
the  equipment.  The  emissions  data  from 
such  testing  must  demonstrate 
compliance  with  the  0.10  g/bhp-hr  PM 
standard  or  meet  the  25  percent  PM 
reduction  requirement.  As  proposed, 
engine-based  equipment  would  also 
need  to  comply  with  the  emissions 
standard  or  percent  reduction 
requirements  for  a  period  of  290,000 
miles,  with  an  allowable  maintenance 
interval  of  150,000  miles. 

To  demonstrate  compliance  with  the 
25  percent  PM  reduction,  EPA  also 
proposed  that  the  equipment 
manufacturer  could  test  an  urban  bus  on 
a  chassis  dynamometer  over  a  typical 
urban  bus  driving  cycle.  The  equipment 
manufacturer  would  be  required  to 
submit  information  which  supports  the 
test  cycle  as  a  typical  urban  bus  driving 
cycle.  The  equipment  manufacturer 
would  also  have  to  submit  emissions 
results  from  urban  buses  tested  both 
before  and  after  installing  the 
equipment  to  show  that  the  equipment 
results  in  at  least  a  25  percent  reduction 
in  PM  emissions.  (EPA  did  not  propose 
to  allow  chassis  testing  to  comply  with 
the  0.10  g/bhp-hr  PM  rebuild  standard.) 

In  addition  to  the  PM  requirements 
noted  above,  EPA  proposed  that 
equipment  manufacturers  would  be 
required  to  submit  information  for  other 
pollutants  as  well.  For  the  equipment  to 
be  certified,  the  equipment 
manufacturer  would  need  to  show  that 
its  equipment  did  not  cause  an  engine 
to  exceed  the  original  hydrocarbon  (HC), 
carbon  monoxide  (CO)  or  oxides  of 
nitrogen  (NOx)  standards  applicable  to 
the  engine  being  rebuilt. 

Related  to  the  enforcement  of  the 
retrofit/rebuild  program,  EPA  proposed 
that  both  equipment  manufacturers  and 
urban  bus  operators  would  have  to 
assume  certain  liability.  Equipment 
manufacturers  would  be  responsible  for 
the  emissions  performance  of  their 
equipment.  As  proposed,  equipment 
manufacturers  would  be  responsible  for 
submitting  all  of  the  necessary 
information  required  for  equipment 
certification,  as  well  as  providing 
instructions  on  how  to  install  and 


properly  maintain  the  equipment.  The 
equipment  manufacturer  would  be 
required  to  assume  liability  for 
equipment  that  is  properly  installed  and 
maintained  as  described  in  the 
instructions. 

As  proposed,  urban  bus  operators 
would  be  responsible  for  meeting  the 
retrofit/ rebuild  program  requirements 
detailed  in  either  Option  1  or  2.  The 
proposed  regulations  detailed  the 
records  that  operators  would  be 
required  to  maintain  under  the  program. 
These  records  included  purchase 
records,  receipts,  and  part  numbers  for 
parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 
Operators  would  be  required  to 
maintain  the  above  information  until  all 
1993  and  earlier  urban  buses  were 
retired  from  their  fleet.  Under  the 
proposal,  if  upon  inspection  of  a  bus 
operator’s  records,  EPA  found  that  the 
operator  was  not  in  compliance  with 
either  Option  1  or  2,  the  operator  would 
be  held  liable.  Under  Option  1,  the 
penalty  provisions  would  apply  to  each 
urban  bus  that  is  rebuilt  without 
installing  the  appropriate  equipment. 
Each  separate  violation  of  the  Act  is 
subject  to  a  separate  $25,000  penalty. 
Under  Option  2,  if  the  average 
emissions  fleet  level  attained  (FLA)  for 
1993  and  earlier  MY  urban  buses  in  an 
operator’s  fleet  (taking  into  account 
urban  buses  retired  at  less  than  15  years 
old)  was  not  below  the  required  target 
level  for  a  fleet  (TLF),  EPA  would  make 
a  determination  of  the  minimum 
number  of  urban  buses  that  would  need 
to  be  retrofitted  or  rebuilt  in  order  to 
comply  with  the  target  level  for  a  fleet 
(TLF).  The  penalty  provisions  would 
apply  to  this  minimum  number  of 
buses. 

One  other  area  discussed  in  the  July 
1992  notice  was  how  EPA  proposed  to 
handle  urban  buses  that  had  particulate 
traps,  alternative  fuels  technology  or 
engine  upgrades  installed  prior  to  the 
start  of  the  retrofit/rebuild  program 
(either  when  purchased  or  subsequently 
retrofit  with  such  equipment).  Under 
the  proposal,  at  the  time  of  the  next 
rebuild,  an  operator  would  have  the 
choice  of  installing  certified  retrofit/ 
rebuild  equipment  or  continuing  to  use 
the  previously  installed  equipment. 
Under  the  proposed  provisions,  the 
operator  could  assume  a  level  of  0.10  g/ 
bhp-hr  for  these  buses  even  if  no 
certified  equipment  were  installed, 
provided  the  vehicle  exhibited  no 
smoke  when  tested  over  a  short  test 
procedure  commonly  known  in  the  bus 
industry  as  a  stall  speed  test.  This  test 
procedure,  found  in  most  urban  bus 
maintenance  and  transmission  manuals, 
is  currently  used  as  a  check  of  the 


engine  and  transmission.  It  is  usually 
run  after  engine  tuneup,  engine  or 
transmission  repair,  or  whenever  the 
engine  appears  to  be  operating  at  less 
than  peak  efficiency. 

In  proposing  the  use  of  the  stall  test, 
EPA  believed  that  the  stall  test  was  a 
reasonably  simple  way  to  simulate  a 
fully  loaded  urban  bus  pulling  away 
from  a  curb,  which  is  generally  when 
the  worst  PM  emissions  would  be 
expected  to  occur.  If  an  operator  chose 
to  continue  using  the  previously 
installed  equipment,  then  the  general 
emission  performance  of  the  equipment 
would  be  the  operator’s  responsibility. 
This  responsibility  would  continue 
until  either  certified  equipment  was 
installed  or  the  urban  bus  was  retired. 

EPA  also  proposed  provisions  for 
buses  whose  engines  were  upgraded  to 
a  later  certified  engine  configuration 
before  January  1, 1995.  In  such  cases, 
EPA  would  assume  that  such  buses 
were  operating  at  the  certification  level 
of  the  later  model  year  engine 
configuration  for  purposes  of 
determining  compliance  with  Option  1 
or  2.  As  proposed,  such  buses  would  not 
be  subject  to  the  stall  test.  However,  the 
bus  operator  would  be  responsible  for 
maintaining  the  engine  at  the  upgraded 
configuration  until  the  bus  is  retired. 

EPA  requested  comments  on  whether 
it  should  expand  the  use  of  the  stall 
speed  test  as  an  enforcement  check  for 
all  urban  buses  that  are  retrofit  with 
equipment  certified  to  the  0.10  g/bhp-hr 
PM  level.  Under  such  a  provision,  EPA 
could  request  during  an  audit  of  a  bus 
operator,  that  a  stall  test  be  performed 
on  any  urban  bus  that  had  been  rebuilt 
with  equipment  certified  to  the  0.10  g/ 
bhp-hr  PM  standard  to  determine 
whether  the  retrofit/rebuild  equipment 
was  operating  properly. 

II.  Public  Participation 

EPA  held  a  public  hearing  on  the 
September  1991  NPRM  on  October  9, 
1991  and  received  written  comments 
through  November  8, 1991.  Subsequent 
to  publication  of  the  July  1992  notice, 
EPA  held  a  public  workshop  on  August 
6, 1992  and  received  written  comments 
through  September  8, 1992.  During  each 
of  the  comment  periods,  EPA  received 
many  comments  covering  a  wide  range 
of  issues  related  to  this  action.  Each 
submittal  has  been  placed  in  Docket  A- 
91-28  (see  “ADDRESSES”  above). 

EPA  has  reviewed  each  of  the 
comments  received.  In  general,  the 
comments  were  supportive  of  EPA’s 
proposals,  although  many  commenters 
requested  general  or  specific 
modifications.  The  following  section 
summarizes  the  major  comments  •  •• 
received  on  the  proposed  retrofit/ 
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rebuild  program  and  EPA’s  response  to 
those  comments.  Because  many  of  the 
comments  received  on  the  September 
1991  NPRM  were  incorporated  in  the 
development  of  the  July  1992  notice,  or 
are  not  applicable  to  Option  1  and 
Option  2  contained  in  the  July  1992 
notice,  such  comments  are  not 
summarized  in  this  preamble.  However, 
a  thorough  summary  of  the  comments 
received  on  the  September  1991  NPRM 
and  the  July  1992  notice,  along  with 
EPA’s  response  to  the  comments,  is 
contained  in  the  FRSD  for  this  final 
rule. 

Summary  and  Analysis  of  Comments 

Comments  on  the  proposed  urban  bus 
retrofit/rebuild  program  fell  into  five 
main  areas:  The  retrofit/rebuild  options 
(including  Option  1  and  Option  2), 
emission  standards  for  pollutants  other 
them  PM,  equipment  certification 
(including  provisions  for  grandfathering 
previously  retrofitted  buses),  liability 
provisions  for  the  program,  and 
enforcement.  Comments  and  our 
responses  to  them  regarding  each  of 
these  areas  will  be  addressed  separately 
below. 

A.  Retrofit/Rebuild  Options 
1.  Option  1 

The  majority  of  comments  EPA 
received  on  Option  1  focused  on  issues 
surrounding  the  cost  ceilings.  The  two 
main  issues  with  the  cost  ceilings  were: 
(1)  Whether  cost  ceilings  are  necessary 
and  (2)  what  costs  should  be  considered 
in  determining  the  cost  ceiling.  EPA 
also  received  comments  on  Option  1 
unrelated  to  the  cost  ceiling,  including 
comments  on:  (1)  Stringency  of  the 
standard,  (2)  leadtime  between 
equipment  certification  and 
requirement,  (3)  efficiency  requirements 
for  equipment,  (4)  limiting  requirements 
to  one  retrofit,  and  (5)  transferring 
equipment.  The  following  section 
summarizes  and  responds  to  the 
comments  on  each  of  these  areas. 

(a)  Existence  of  cost  ceilings.  The 
American  Public  Transit  Association 
(APTA),  as  well  as  individual  transit 
operators,  supported  the  adoption  of  the 
cost  ceilings  as  a  way  to  ensure  that  the 
retrofit/rebuild  program  is  reasonable 
and  cost  effective.  APTA  and  others 
commented  that  the  financial  condition 
of  the  transit  industry  is  weak  and 
unstable  and  that  EPA’s  approach 
carefully  weighs  the  financial  impact  of 
the  program  with  air  quality 
improvements. 

Not  all  commenters  supported  the 
concept  of  a  cost  ceiling.  The 
Manufacturers  of  Emission  Controls 
Association  (MECA)  and  Donaldson 


Company  (a  trap  manufacturer)  felt  that 
a  cost  ceiling  was  inappropriate  and 
unnecessary.  MECA  commented  that 
trap  system  costs  have  been  reduced 
from  $20,000  to  about  $10,000  in  recent 
years  and  that  further  reductions  seem 
possible.  MECA  also  noted  that  there  are 
a  number  of  manufacturers  interested  in 
marketing  a  retrofit  system  for  use  in 
this  program,  making  the  market 
competitive.  MECA  commented  that  the 
cost  ceiling  would  eliminate  products 
that  offered  significant  benefits  but  that 
were  slightly  above  the  cost  ceiling. 
MECA  also  pointed  out  that  unforeseen 
developments  may  impact  prices  in  the 
future  and  that  the  cost  ceiling  could 
hinder  a  manufacturer’s  ability  to 
recoup  research  and  development  costs. 

In  response  to  the  comments 
regarding  cost  ceilings,  EPA  is  retaining 
a  cost  ceiling  under  Option  1  for  a 
number  of  reasons.  Price  abuse  by  a  sole 
supplier  is  an  area  of  concern.  EPA  also 
is  concerned  that  retrofit  equipment 
costs  will  remain  high.  Even  though  it 
may  appear  that  there  will  be 
competition  in  this  market,  EPA  cannot 
be  sure  that  suppliers  will  be  able  to 
reduce  costs  to  a  level  that  would  be 
cost  effective.  As  MECA  points  out, 
unforeseen  circumstances  may  keep  the 
price  of  trap  technology  from  decreasing 
further.  EPA  believes  that  market 
competition  is  still  possible  with  a  cost 
ceiling  and  that  more  than  one 
technology  may  be  available  for  under 
the  cost  ceiling.  (It  should  be  noted  that 
urban  bus  operators  may  choose  to  use 
a  more  expensive  technology  than  is 
required  for  their  own  reasons,  such  as 
ease  of  use  or  familiarity  with  the 
equipment,  or  for  use  under  the  Option 
2  averaging  approach.) 

EPA  understands  that  these 
regulations  will  not  require  urban  bus 
operators  to  install  devices  available  for 
slightly  more  than  the  cost  ceiling.  The 
cost  ceiling  is  being  set  at  a  level 
believed  to  be  achievable  by  equipment 
suppliers  and  reflecting  an  acceptable 
cost  effectiveness  level.  As  discussed  in 
more  detail  in  the  July  1992  notice.  EPA 
believes  that  the  cost  ceilings 
appropriately  balance  the  cost  of  the 
program  with  the  emission  reduction 
goals  of  the  Act  and  the  requirement  to 
provide  a  financial  incentive  to 
manufacturers.  The  cost  effectiveness 
level  is  similar  to  the  cost  effectiveness 
of  other  EPA  bus  programs.  Setting  a 
cost  ceiling  above  these  levels  could 
result  in  costs  that  are  unreasonable  and 
are  not  reasonably  cost  effective.  (The 
reader  is  directed  to  the  FRSD  contained 
in  the  public  docket  for  this  rulemaking 
which  contains  an  analysis  of  the  cost 
effectiveness  of  the  retrofit/rebuild 
program.)  Moreover,  as  equipment 


suppliers  have  the  principal  role  in 
setting  prices,  EPA  does  not  believe  that 
such  suppliers  would  set  prices  at 
slightly  more  than  the  cost  ceiling  if  a 
slight  reduction  in  its  price  would  result 
in  larger  sales. 

In  response  to  the  comment  on  the 
cost  ceiling  unduly  hindering  a 
manufacturers  ability  to  recoup  research 
and  development  costs,  the  cost  ceiling 
places  a  limit  on  how  much  urban  bus 
operators  will  be  required  to  spend  to 
comply  with  the  regulations  for  Option 
1,  rather  than  a  limit  on  the  amount 
equipment  suppliers  may  charge  for 
equipment.  Urban  bus  operators  will 
generally  use  the  least  cost  approach  in 
meeting  requirements.  In  a  competitive 
market  where  there  is  more  than  one 
technology  available,  a  supplier’s  ability 
to  recoup  costs  is  more  closely  tied  to 
the  cost  of  the  competing  technology 
rather  than  to  the  cost  ceiling.  (It  should 
be  noted  for  the  purposes  of  this 
discussion  that  the  equipment  supplier 
may  be  different  than  the  equipment 
manufacturer.)  For  the  reasons  stated 
above  and  in  the  July  1992  notice,  EPA 
continues  to  believe  that  the  cost 
limitations  are  consistent  with  the 
requirements  of  section  219(d)  and  are 
appropriate  in  the  implementation  of 
this  program. 

(b)  Alternatives  to  setting  a  ceiling. 
MECA  suggested  two  alternative 
approaches  to  setting  a  cost  ceiling  in 
this  action.  MECA  suggested  that  EPA 
could  defer  setting  a  cost  ceiling  in  this 
rulemaking  but  reserve  the  right  to 
establish  one  in  the  future. 

Alternatively,  MECA  suggested  that  EPA 
could  refuse  certification  of 
technologies  that  are  too  costly 
compared  to  other  available  controls. 

In  response  to  these  comments,  EPA 
believes  postponing  the  decision  to  set 
a  cost  ceiling  would  be  problematic 
because  it  would  require  another 
rulemaking,  a  relatively  long  process. 
Until  regulations  setting  a  cost  ceiling 
are  in  place,  urban  bus  operators  would 
be  bound  by  the  original  rule  which 
may  require  unreasonably  expensive 
controls  to  be  retrofitted  on  buses.  EPA 
believes  that  refusing  certification  based 
on  excessive  costs  would  be  equivalent 
to  having  an  unspecified  cost  limit.  This 
would  create  great  uncertainty  in  the 
market  because  manufacturers  would 
not  know  if  they  would  be  granted 
certification  until  very  late  in  the 
process. 

EPA  believes  uncertainty  exists  for 
manufacturers  with  any  of  the  above 
approaches.  With  the  cost  ceiling, 
manufacturers  would  be  uncertain  about 
production  costs  and,  therefore, 
uncertain  if  they  would  be  able  to 
market  their  product  for  an  amount  less 
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than  the  cost  ceiling.  With  either  of 
MECA’s  suggested  approaches, 
manufacturers  would  also  be  uncertain 
whether  EPA  would  determine  if  their 
product  was  too  expensive  to  be 
required  under  the  program. 

With  the  cost  cap  in  place,  EPA 
believes  uncertainty  for  both 
manufacturers  and  urban  bus  operators 
would  be  minimized.  Manufacturers 
would  know  up  front  what  their 
equipment  must  cost  in  order  to 
participate  in  the  program.  This  would 
give  manufacturers  a  pricing  target  to 
compare  with  estimated  development, 
production  and  certification  costs  when 
deciding  whether  to  develop  equipment 
for  the  program.  The  cost  cap  also 
provides  needed  certainty  for  urban  bus 
operators,  especially  for  planning  and 
budgeting.  Urban  bus  operators  will  be 
able  to  estimate  an  upper  bound  on 
costs  due  to  this  program  by  estimating 
the  number  of  rebuilds  that  will  occur 
during  a  given  year. 

For  these  reasons,  EPA  is  retaining  a 
cost  ceiling  under  Option  1.  EPA 
believes  that  the  ceilings  are  necessary 
because  equipment  costs  are  currently 
high  and  there  is  insufficient  evidence 
that  costs  will  be  reduced  to  a  level 
believed  by  EPA  to  be  cost  effective. 

(c)  Revisions  to  the  cost  ceiling.  In  the 
July  1992  notice,  the  proposed  cost 
ceilings  under  Option  1  were  based 
solely  on  the  price  of  parts  and 
equipment.  Many  commenters  stated 
that  basing  the  cost  ceiling  only  on  up¬ 
front  equipment  costs  is  inadequate,  and 
that  a  complete  evaluation  must  take  the 
entire  life  cycle  cost  of  the  equipment 
into  consideration.  Other  items  that 
commenters  believe  should  be 
considered  in  determining  the  life  cycle 
cost  of  equipment  are  installation  costs, 
incremental  life  cycle  maintenance 
costs,  and  incremental  life  cycle  fuel 
costs.  In  addition,  commenters  also 
slated  that  when  a  retrofit  requires  the 
use  of  a  different  fuel  or  fuel  additive, 
delivery  system  costs  and  facility  costs 
must  be  taken  into  account. 

In  response  to  these  comments,  EPA 
is  revising  the  cost  limit  to  take  into 
consideration  the  life  cycle  costs  of 
retrofit/rebuild  equipment.  EPA  believes 
that  it  is  important  to  create  a  cost 
estimating  methodology  that  takes  into 
consideration  all  of  the  costs  associated 
with  the  technology.  This  would 
include  up-front  costs,  potential  fuel 
penalties  or  savings,  fuel  additive  costs, 
maintenance  costs,  and  other  costs. 

Because  the  original  cost  ceilings 
were  based  on  up-front  equipment  costs 
only,  the  cost  ceilings  for  Option  1  must 
be  revised  to  reflect  the  inclusion  of 
other  costs.  In  order  to  determine  the 
life  cycle  cost  ceilings  associated  with 


meeting  the  0.10  g/bhp-hr  PM  standard 
or  the  25  percent  PM  reduction,  EPA  is 
accounting  for  incremental  costs 
associated  with  equipment,  installation, 
life  cycle  maintenance,  and  life  cycle 
fuel  costs.  Facility  costs,  including 
refueling  facilities  and  facility  changes, 
are  not  a  direct  part  of  the  cost  ceiling 
calculations,  but  must  also  be  addressed 
by  the  equipment  supplier  as  part  of  a 
package  offered  to  the  urban  bus 
operator.  EPA  has  determined  a  life 
cycle  cost  ceiling  of  $7,940  for  meeting 
the  0.10  g/bhp-hr  PM  standard  and  life 
cycle  cost  ceiling  of  $2,000  for 
complying  with  the  25  percent  or 
greater  PM  reduction  requirement.  (The 
following  discussion  provides  a  detailed 
explanation  of  how  each  of  the  costs 
will  be  estimated  and  how  EPA  has 
determined  each  cost  for  the  revised 
Option  1  cost  ceilings.) 

As  in  the  July  1992  notice,  the  revised 
cost  ceilings  noted  above  are  based  on 
the  life  cycle  costs  associated  with 
particulate  traps  for  the  0.10  g/bhp-hr 
PM  standard,  and  engine  upgrades  for 
the  25  percent  or  greater  PM  reduction. 
However,  any  retrofit  technology  may  be 
certified  for  a  particular  engine  model, 
for  use  under  Option  1,  if  the  certifier 
can  show  that  the  technology  meets  the 
required  emission  and  cost  limitations. 
Installation  costs,  maintenance  costs, 
and  fuel  costs  due  to  fuel  economy 
impacts  are  to  be  calculated  by  EPA  at 
time  of  certification,  based  on 
information  provided  by  the  equipment 
certifier.  Life  cycle  fuel  costs  when  an 
alternative  fuel  or  fuel  additive  is  used 
may  vary  and  must  be  calculated  after 
fuel  pricing  is  determined,  as  described 
in  the  life  cycle  fuel  cost  section  below. 

In  order  to  determine  if  retrofit/ 
rebuild  equipment  meets  the  cost 
requirements  of  Option  1,  the  life  cycle 
costs  of  the  equipment  will  be  compared 
to  the  appropriate  cost  ceiling.  If 
retrofit/rebuild  equipment  is  certified 
for  a  particular  engine  model  as  meeting 
Option  1  emissions  requirements,  and  is 
shown  to  be  below  the  life  cycle  cost 
ceiling,  retrofit  requirements  will  be 
triggered  for  that  engine  model.  As  a 
result,  any  urban  bus  operator  subject  to 
these  regulations  that  is  retrofitting  an 
urban  bus  equipped  with  that  engine 
model  will  be  required  to  meet  the 
emission  standards  triggered  by  the 
certification  of  the  retrofit/rebuild 
equipment,  assuming  the  equipment  is 
offered  to  the  operator  for  less  than  the 
appropriate  life  cycle  cost  ceiling.  An 
urban  bus  operator  would  not  be 
required  to  purchase  certified 
equipment  under  Option  1  if  the  life 
cycle  cost  of  the  equipment  were  greater 
than  the  life  cycle  cost  limit. 


It  should  be  noted  that  retrofit 
equipment  may  be  a  trigger  for  all 
affected  urban  bus  operators,  or  the 
retrofit  equipment  may  be  a  trigger  for 
only  some  urban  bus  operators,  because 
costs  may  vary  regionally.  To  be 
declared  a  trigger  for  an  engine  model 
for  all  affected  urban  bus  operators,  the 
equipment  certifier  must  guarantee  to 
EPA  that  the  equipment  will  be  offered 
to  all  operators  affected  by  the  retrofit/ 
rebuild  program  for  less  than  the  life 
cycle  cost  ceiling.  (As  noted  above,  if 
the  certified  equipment  is  not  offered  to 
an  urban  bus  operator  for  less  than  the 
life  cycle  cost  limit,  the  bus  operator 
will  not  be  required  to  use  such 
equipment  under  Option  1.)  However, 
as  discussed  earlier,  an  equipment 
manufacturer  may  also  certify 
equipment  as  available  for  less  than  the 
life  cycle  cost  ceiling  for  a  limited 
number  of  affected  operators.  In  such 
cases,  the  equipment  will  be  a  trigger  for 
only  those  operators  to  which  the 
equipment  is  offered  for  less  than  the 
life  cycle  cost  ceiling.  In  addition,  if  the 
equipment  will  only  be  offered  to  a 
limited  number  of  affected  operators,  it 
is  the  responsibility  of  the  equipment 
manufacturer  to  contact  the  urban  bus 
operators  and  offer  the  system  for  under 
the  cost  ceiling. 

It  should  be  noted  that  equipment 
certifiers  that  do  not  intend  to  have  their 
equipment  used  to  meet  requirements 
under  Option  1,  but  only  under  Option 
2,  are  not  required  to  supply  any  cost 
information  at  time  of  equipment 
certification.  Such  certified  equipment 
would  not  trigger  any  requirements 
under  Option  1  but  could  be  used  to 
meet  Option  2  requirements. 

(i)  Equipment  costs.  In  its  comments 
on  the  September  1991  NPRM, 
Donaldson  projected  a  trap  cost  of 
$5,000  for  1995.  Commenting  on  the 
cost  ceilings  in  the  July  1992  notice, 
Donaldson  stated  that  it  no  longer 
believed  that  it  will  be  able  to  offer  trap 
systems  for  $5,000.  Donaldson 
identified  changes  in  commercial  and 
technical  market  conditions  as  the 
reason  for  the  change  in  its  pricing 
forecast.  These  changes  included  a  drop 
in  volume  projections,  an  increase  in 
warranty  requirements,  and  a  slow 
down  in  trap  development.  Donaldson 
provided  a  revised  pricing  forecast  for 
1995  of  between  $5,000  and  $6,500. 

MECA  commented  that  if  a  cost 
ceiling  based  only  on  equipment  costs 
was  set,  it  should  be  raised  to  at  least 
$6,400  for  the  0.10  g/bhp-hr  standard. 
MECA  claimed  the  program  would  still 
be  cost  effective  with  a  ceiling  at  that 
level.  MECA  commented  that  the  cost 
effectiveness  of  a  $6,400  cost  ceiling  for 
a  trap  yielding  an  80  percent  reduction 
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is  the  same  as  the  cost  effectiveness  of 
a  $2,000  system  yielding  a  25  percent 
reduction. 

MECA's  assessment  of  cost 
effectiveness,  while  accurate,  ignores 
the  fuel  economy  penalty  associated 
with  the  use  of  particulate  traps.  EPA 
assumed  a  fuel  economy  penalty  of  two 
percent  for  its  economic  impact  analysis 
for  the  NPRM  and  in  setting  the  cost 
ceiling  of  $5,000  for  the  0.10  g/bhp-hr 
standard.  When  this  fuel  economy 
penalty  is  included  in  the  analysis,  the 
cost  effectiveness  of  the  0.10  g/bhp-hr 
PM  standard  and  the  25  percent  PM 
reduction  are  equivalent. 

EPA  is  concerned  that  if  the  cost 
ceiling  is  set  too  low,  there  will  not  be 
any  technology  available  and  therefore 
little  PM  benefit  will  be  realized  from 
this  program.  EPA  based  its  original  cost 
ceiling  on  Donaldson  projections  for  the 
cost  of  trap  systems  in  the  1995  time 
frame.  EPA  continues  to  believe  that 
trap  systems  are  the  most  likely 
technology  to  be  available  to  meet  a  0.10 
g/bhp-hr  standard  for  rebuilt  engines 
and  continues  to  base  the  cost  ceiling  on 
the  costs  associated  with  such  a  system. 
EPA,  therefore,  has  revised  its  cost 
ceiling  upward  to  reflect  an  equipment 
cost  of  $6,500  for  the  0.10  g/bhp-nr 
standard.  EPA  believes  that  the 
program's  requirements  and  cost 
effectiveness  remain  reasonable  with 
this  increase  in  the  cost  ceiling  as 
described  in  the  economic  impact 
section  below. 

EPA  did  not  receive  any  comments  on 
the  assumed  engine  upgrade  equipment 
cost.  EPA  continues  to  believe  that 
$2,000  is  a  reasonable  and  appropriate 
equipment  cost  assumption  for 
technologies  offering  a  25  percent  PM 
reduction. 

For  systems  that  require  the  use  of  an 
alternative  fuel  or  a  fuel  additive,  the 
maximum  amount  allowed  to  be 
charged  for  equipment  could  vary  and 
may  not  be  able  to  be  determined  at 
time  of  certification.  This  is  because  life 
cycle  fuel  costs  could  vary  among 
vehicles  and  operators.  However,  once 
life  cycle  fuel  costs  are  established  for 
a  vehicle,  the  maximum  amount 
allowed  to  be  charged  for  the  equipment 
can  be  determined.  It  is  critical  that  total 
life  cycle  costs  stay  within  the  cost 
ceiling  if  equipment  is  to  act  as  a  trigger 
for  program  requirements.  Details  of 
how  fuel  costs  will  be  determined  is 
provided  in  the  life  cycle  fuel  cost 
section  below. 

For  retrofit  systems  that  include  the 
replacement  of  the  old,  worn  engine 
with  a  new  engine,  the  certifier  may 
include  the  savings  from  replacing 
rather  than  rebuilding  the  old  engine  in 
the  life  cycle  cost  calculation.  EPA  has 


used  a  standard  rebuild  cost  of  $10,000 
in  its  analysis,  based  on  comments 
submitted  by  Southern  California  Rapid 
Transit  District  (SCRTD).  EPA  believes 
that  $10,000  is  a  reasonable  estimate  of 
the  savings  realized  from  not  having  to 
rebuild  the  old  engine  and  will  allow 
the  certifier  to  offset  other  high  costs 
associated  with  the  retrofit  of  a  new 
engine  with  this  credit. 

fiij  Installation  costs.  The  Engine 
Manufacturers  Association  and  Detroit 
Diesel  Corporation  supported  including 
installation  costs  in  the  cost  ceiling. 
Detroit  Diesel  recommended  that  urban 
bus  operators  should  be  allowed  to  seek 
an  exemption  from  the  requirements  if 
they  could  demonstrate  that  their  total 
incremental  cost  (parts  and  labor)  would 
be  more  than  the  $5,000  or  $2,000  cost 
ceilings.  Detroit  Diesel’s  concern  is  that 
for  certain  vehicle  types,  installation 
may  be  expensive  or  infeasible. 

KteCA  suggested  that  if  the  cost 
ceiling  is  retained,  it  should  not  include 
installation  costs  because  they  will  vary 
among  transit  companies,  mailing 
enforcement  difficult.  MECA  suggests 
that  EPA  review  installation  procedures 
during  certification  and  reject  those  that 
are  clearly  unreasonable. 

EPA  believes  that  installation  cost 
should  be  examined  as  part  of  overall 
retrofit  cost.  However,  to  avoid  creating 
the  potential  need  for  an  urban  bus 
operator  to  petition  the  Agency  for  an 
exemption  based  on  high  installation 
costs,  EPA  will  account  for  installation 
costs  at  time  of  certification. 
Manufacturers  who  wish  to  show  that 
their  retrofit  equipment  is  available  for 
under  the  cost  ceiling  must  submit- 
installation  instructions  and  estimate 
the  total  average  number  of  labor  hours 
involved  in  the  installation  of  their 
equipment,  incremental  to  a  standard 
rebuild,  for  each  engine/coach 
combination  for  which  the  equipment  is 
being  certified.  EPA  may  require  the 
certifier  to  include  an  estimate  for  a 
standard  rebuild  and  an  estimate  for  the 
rebuild  with  the  retrofit  equipment  in 
cases  where  the  engine  is  being  altered 
significantly,  as  with  an  upgrade  or 
alternative  fuels  conversion.  The 
certifier  may  assume  that  the  engine  is 
removed  from  the  coach  during  a 
standard  rebuild.  This  information,  as 
part  of  the  application  for  certification, 
will  be  subject  to  public  review,  as 
described  below  in  the  certification 
section.  EPA  will  consider  any 
comments  it  receives  from  the  public  in 
making  a  determination  if  the  estimate 
given  by  the  manufacturer  is  reasonable. 

Once  an  estimate  of  the  number  of 
labor  hours  has  been  established, 
installation  costs  will  be  calculated 
using  a  labor  rate  of  $35.  The  $35  labor 


rate  is  taken  from  comments  submitted 
by  SCRTD  as  typical  for  their  facility 
and  is  comparable  to  rates  used  by  EPA 
in  previous  rulemaking  analyses.  EPA 
recognizes  that  installation  time  may 
vary  somewhat  among  urban  bus 
operators  depending  on  the  abilities  of 
those  installing  the  equipment  and  other 
variables.  However,  in  order  to  simplify 
implementation  and  enforcement,  EPA 
must  be  able  to  calculate  one 
installation  cost  for  each  engine/coach 
retrofit  that  can  be  used  by  EPA  in 
estimating  overall  costs.  Allowing  urban 
bus  operators  to  use  their  own  estimates 
would  make  enforcement  and 
implementation  very  difficult  because 
actual  installation  costs  would  be  a 
subject  of  dispute  between  urban  bus 
operators  and  equipment  manufacturers. 
EPA  believes  a  typical  number  of  hours 
will  be  established  through  the 
certification  and  public  review  process. 

For  purposes  ot  setting  the  cost 
ceiling,  EPA  must  estimate  the  typical 
installation  cost  for  a  trap  system  and  a 
basic  engine  upgrade.  To  calculate 
typical  trap  system  installation  costs, 
EPA  has  relied  on  information  provided 
by  commenters.  Donaldson  commented 
that  a  typical  trap  installation  takes 
about  20  to  25  labor  hours  incremental 
to  rebuild  depending  on  vehicle  make 
and  age.  Using  25  hours  and  the  $35  an 
hour  labor  rate  reported  by  SCRTD,  trap 
installation  is  estimated  to  cost  $875  in 
incremental  labor  costs. 

EPA  did  not  receive  any  comments 
regarding  excessive  upgrade  installation 
costs.  To  determine  the  cost  ceiling  for 
upgrades,  EPA  has  assumed  that  there 
are  no  incremental  installation  costs.  An 
engine  upgrade  basically  involves 
replacing  engine  components  usually 
replaced  at  time  of  rebuild  with  later 
model  year  versions  of  those 
components.  Therefore,  any  incremental 
installation  cost  should  be  negligible. 

[Hi]  Life  cycle  fuel  costs.  EPA  received 
comments  that  incremental  fuel  costs 
(or  savings)  over  the  life  of  the  retrofit 
may  be  significant  and  should  be 
considered  in  any  cost  calculation.  The 
American  Gas  Association  (AGA)  and 
Natural  Gas  Vehicle  Coalition  (NGVC) 
commented  that  even  though  the  up¬ 
front  cost  of  converting  an  engine  to 
operate  on  natural  gas  is  high  relative  to 
the  cost  of  a  trap  system,  the  higher  up¬ 
front  cost  may  be  offset  by  fuel  cost 
savings  over  the  life  of  the  retrofit 
conversion.  AGA  feels  that  considering 
equipment  costs  only  would  prevent 
natural  gas  from  being  required  under 
the  program  even  though,  according  to 
AGA,  its  long  term  cost  effectiveness 
meets  or  exceeds  that  of  traps. 

APT  A  recommended  that  fuel 
additive  costs  be  included  in  the  cost 


21368  Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations 


ceiling.  A  fuel  additive  may  be 
necessary  for  the  operation  of  some 
retrofit  trap  and  alternative  fuel  systems. 

EPA  is  now  including  life  cycle  fuel 
costs  of  a  retrofit  system  in  the  cost 
ceilings.  Incremental  fuel  costs  will 
generally  be  determined  at  time  of 
certification  by  examining  fuel  costs 
before  and  after  the  retrofit.  There  are 
three  ways  that  fuel  costs  may  be 
impacted  by  retrofit  equipment:  a 
different  fuel  may  be  required,  an 
additive  may  be  required,  and/or  fuel 
economy  may  change. 

With  any  technology  required  for  this 
program,  EPA  must  be  certain  that 
controls  are  cost  effective  when 
installed  and  remain  cost  effective 
throughout  the  life  of  the  retrofit.  The 
cost  effectiveness  of  retrofitting  an 
engine  to  use  alternative  fuels  or  fuel 
additives  is  dependent  on  the  cost  of 
those  fuels  and  additives  over  the  life  of 
the  retrofit.  An  alternative  fuel  or  fuel 
additive  may  appear  cost  effective  at 
time  of  rebuild,  but  if  the  cost  of  that 
fuel  or  additive  increases  at  a  rate  higher 
than  that  of  diesel  fuel,  the  retrofit  could 
prove  to  be  unreasonable.  Therefore,  if 
an  alternative  fuel  or  fuel  additive  is  to 
trigger  a  retrofit  requirement  for  an 
engine  model  under  Option  1,  EPA  must 
be  assured  that  its  cost  does  not 
substantially  increase  relative  to 
baseline  diesel  cost.  Diesel  is  the 
baseline  cost  because  it  is  the  fuel  that 
would  be  used  without  the  retrofit.  EPA 
is  interested  only  in  costs  due  to  the 
retrofit  equipment.  All  fuel  cost 
comparisons  should  exclude  any  state 
and  federal  taxes  on  the  fuel  for  reasons 
given  below. 

For  a  system  using  a  fuel  additive  or 
fuel  other  than  diesel  fuel  to  trigger  the 


requirements  under  this  program,  a 
contract  must  be  made  available  to  the 
urban  bus  operator  for  the  supply  of  fuel 
or  additive  for  the  life  of  the  retrofit. 

The  contract  would  be  a  package 
including  the  costs  associated  with  the 
use  of  the  fuel  or  additive.  The  contract 
for  an  alternative  fuel  must  specify  a 
cost,  incremental  to  the  cost  of  diesel 
fuel  on  a  per  mile  basis,  at  which  the 
fuel  will  be  offered.  The  contract  for  a 
fuel  additive  must  specify  the  maximum 
price  that  will  be  charged  for  the 
additive  over  the  life  of  the  retrofit  such 
that  the  cost  of  the  additive  per  gallon 
of  diesel  fuel  may  be  determined.  The 
contract  must  also  address  any  facility 
costs  associated  with  the  alternative  fuel 
or  fuel  additive  also,  as  discussed  in  the 
facilities  section  below.  Once  the 
contract  is  presented,  the  life  cycle  fuel 
cost  can  be  determined  as  described 
below  and  added  to  the  other  costs  for 
comparison  with  the  life  cycle  cost 
ceiling. 

The  certifier  must  submit  at  time  of 
certification,  along  with  supporting 
documentation,  the  average  fuel 
economy  of  an  urban  bus  operating  with 
the  alternative  fuel  retrofit.  For  fuel 
additives,  the  amount  of  additive 
required  to  be  used  with  the  retrofit  per 
gallon  of  fuel  must  be  provided  by  the 
certifier.  These  numbers  will  be  used  to 
establish  per  mile  fuel  costs  attributed 
to  the  retrofit. 

The  cost  of  diesel  fuel  for  an  urban 
bus  operator  must  be  determined  by 
examining  the  price  of  fuel,  excluding 
taxes,  offered  to  the  urban  bus  operator 
based'bn  typical  quantities  of  diesel 
delivered  to  the  urban  bus  operator.  An 
assumed  fuel  economy  of  3.3  miles  per 


gallon  should  be  used  when  calculating 
the  per  mile  cost  of  fuel.2 

Table  2  provides  the  mileage  numbers 
to  be  used  in  the  life  cycle  fuel  cost 
calculation.  These  mileages  are  based  on 
information  from  the  "Transit  Bus 
Engine  Rebuild  Survey"  provided  by 
APTA  and  have  been  discounted  to 
reflect  that  they  are  accumulated  after 
the  date  of  rebuild.  Establishing  these 
mileages  is  necessary  to  simplify  the 
program  and  allow  manufacturers  to 
calculate  fuel  costs  at  time  of  retrofit. 


Table  2.— Discounted  Mileage 
Remaining  in  an  Urban  Bus'  Life 


Age  of  urban  bus  at  time  of  en¬ 
gine  rebuild 

Discounted 
miles  left  in 
life  Of  urban 
bus 

5  years . 

229,478 

6  years . 

204,881 

7  years . 

180,703 

B  years . 

155,902 

9  years . 

131,505 

10  years . 

109,680 

90,608 

1 1  years . 

12  years . 

70,200 

13  years . 

48,364 

14  years . 

25,000 

15  years . 

0 

As  an  example  of  how  this  fuel 
calculation  would  work,  EPA  will  use 
information  provided  by  AGA  on  a 
compressed  natural  gas  (CNG)  bus  fleet 
being  operated  by  Sacramento  Regional 
Transit  Authority.  AGA  uses  a  diesel 
fuel  cost  of  $0.73  per  gallon  in  its 
analysis.  Using  this  fuel  cost  as  the 
baseline  diesel  fuel  cost  of  the  example 
fleet,  a  diesel  fuel  cost  per  mile  can  be 
calculated  as  follows: 


$0.73  per  gallon 
3.3  miles  per  gallon 


=  $0.22  per  mile 


AGA  uses  a  CNG  fuel  economy  on  2.45  miles  per  therm  and  a  total  fuel  cost  of  $0.41  per  therm  in  its  analysis. 
Using  these  numbers,  a  CNG  per  mile  fuel  cost  can  be  calculated  as  follows: 


$0.41  per  therm 
2.45  miles  per  therm 


=  $0.17  per  mile 


For  this  example,  the  difference  in  the 
per  mile  fuel  cost  is  $0.05.  (As  noted 
earlier,  a  contract  would  have  to  be 
offered  to  the  urban  bus  operator  to 
supply  fuel  for  a  price  incremental  to 
diesel  on  a  per  mile  basis.)  To  calculate 
life  cycle  incremental  fuel  costs  for  this 
example.  $0.05  per  mile  cost  differential 


would  be  multiplied  by  the  appropriate 
discounted  mileage  from  Table  2.  If,  for 
example,  the  urban  bus  was  retrofit  at  6 
years  of  age,  a  life  cycle  fuel  savings  of 
$10,244  (i.e..  204,881  miles  x  $0.05/ 
mile)  would  be  realized.  This  savings 
could  then  be  used  in  the  overall  life 


cycle  cost  calculation,  possibly 
offsetting  high  equipment  costs. 

The  life  cycle  cost  of  a  fuel  additive 
for  a  diesel  engine  would  be  calculated 
by  multiplying  the  per  mile  cost  of  the 
additive  stipulated  in  the  contract 
between  the  supplier  and  the  urban  bus 
operator,  by  the  appropriate  discounted 


1  Based  on  total  vehicle  miles  and  gallons  of 
diesel  fuel  used  from  transit  authorities  with 


populations  greater  than  2  million.  ”1989  Transit 
Operating  and  Financial  Statistics.”  APTA. 
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mileage  number  in  Table  2.  (The  per 
mile  cost  of  the  fuel  additive  would  be 
calculated  by  dividing  the  cost  of  the 
fuel  additive  on  a  per  gallon  basis  by  the 
fuel  economy  of  the  bus  being  retrofit.) 

The  life  cycle  fuel  cost  due  to  a  fuel 
economy  penalty  associated  with  the 
use  of  retrofit  equipment  is  more  simple 


and  will  be  estimated  by  EPA  and  the 
certifier  at  time  of  certification.  The 
certifier  is  required  to  provide 
information  on  the  fuel  economy  impact 
of  the  retrofit  equipment  at  time  of 
certification  It  should  be  noted  that  this 
applies  to  any  equipment  that  does  not 
require  a  change  to  an  alternative  fuel, 


including  equipment  using  a  fuel 
additive.  EPA  assumes  that  the  fuel 
economy  impact  will  not  change 
substantially  over  time.  Using  Equation 
1,  EPA  would  calculate  life  cycle  fuel 
cost  impacts  due  to  a  change  in  fuel 
economy. 


(“ST')*™"4-” 

3.3  miles 
gallon 


$0  72 

x  — 1—  =  cost  of  fuel  economy  impact 
gallon 


Equation  1 


The  mileage  shown  in  Equation  1  is 
an  estimate  of  the  national  average 
number  of  discounted  miles  left  after 
engine  rebuilding,  based  on  Table  2  and 
the  adjusted  rebuild  schedule  discussed 
under  the  analysis  of  Option  2  (see 
Figure  1).  EPA  also  has  assumed  a  diesel 
fuel  cost  of  $0.72  per  gallon  for 
purposes  of  calculating  fuel  economy 
impact  costs.3 

Using  Equation  1,  EPA  has  estimated 
the  life  cycle  fuel  costs  of  a  typical  trap 
system  and  engine  upgrade  for  purposes 
of  including  these  costs  in  the  cost 
ceiling.  Assuming  a  fuel  economy 
penalty  of  two  percent,  EPA  has 
estimated  life  cycle  fuel  cost  impacts  for 
a  typical  trap  system  to  be  $563.  EPA  is 
unaware  of  any  fuel  economy  penalty 
associated  with  available  engine 
upgrades  and  therefore  is  not  increasing 
the  cost  ceiling  for  the  25  percent 
reduction. 

(iv)  Facility  costs.  Retrofits  using 
alternative  fuels  or  fuel  additives  may 
require  new  facilities  to  be  built  for 
fueling  the  retrofit  buses.  As  part  of  the 
fuel  package  offered  to  the  urban  bus 
operator,  the  equipment  supplier  must 
cover  facility  costs  associated  with  the 
fuel  or  additive.  In  cases  where  an  urban 
bus  operator  does  not  have  a  fueling 
facility  for  the  retrofit  or  does  not  have 
one  capable  of  handling  the  retrofit 
vehicles  due  to  capacity  restrictions,  the 
equipment  supplier  would  be 
responsible  for  providing  on-site 
refueling  facilities  for  the  urban  bus 
operator  in  order  for  the  retrofit 
equipment  to  act  as  a  trigger.  At  the 
urban  bus  operator’s  discretion, 
arrangements  may  be  made  for  refueling 
off-site.  EPA  expects  that  refueling 
facility  expenses  incurred  by  the 
supplier  will  be  recouped  through  the 
pricing  of  fuel  as  specified  in  the 
contract.  Operational  costs  associated  - 


3  Based  on  1992  average  price  of  number  2 
distillate,  excluding  taxes  through  September  1992, 
"Petroleum  Marketing  Monthly,”  U.S.  Department 
of  Energy.  December  1992,  DOE/E1A-0380. 


with  the  refueling  facility  such  as  the 
cost  of  electricity  to  power  natural  gas 
compressors  are  also  the  responsibility 
of  the  equipment  supplier.  In  any  case, 
refueling  must  not  place  a  burden  on  the 
urban  bus  operator  such  that  services  to 
the  public  must  be  reduced. 

Tne  equipment  supplier  is  also 
responsible  for  any  facility  changes 
necessary  to  comply  with  safety  and  fire 
codes.  For  compressed  natural  gas,  this 
may  included  ventilation  improvements 
in  vehicle  maintenance  facilities.  Again, 
facility  costs  must  be  handled  in  this 
way  only  if  equipment  is  a  trigger  for 
program  requirements  for  the  urban  bus 
operator. 

(v)  Life  cycle  maintenance  costs.  In 
determining  life  cycle  costs,  EPA  is 
including  any  increased  cost  of 
scheduled  maintenance  over  a  period 
equivalent  to  the  emission  performance 
warranty  (150,000  miles,  as  described 
later  in  today’s  action).  EPA  believes 
that  if  major  component  replacement  is 
necessary  to  maintain  the  emissions 
performance  of  the  equipment,  it  should 
be  accounted  for  in  the  cost  ceiling. 
Equipment  suppliers  must  provide  a 
maintenance  schedule  at  time  of 
certification.  In  addition,  they  must 
supply  EPA  with  a  list  of  the  current 
cost  of  hardware  replaced  during  all 
scheduled  maintenance  performed  at  or 
before  150,000  miles.  EPA  will  accept 
comments  on  the  certification 
application,  as  described  below  in  the 
certification  section,  and  consider  these 
comments  in  determining  life  cycle 
maintenance  cost  of  retrofit  equipment. 
EPA  will  determine  if  the  scheduled 
maintenance  items  are  comparable  to 
those  of  the  original  engine  or  if  some 
of  the  items  are  additional  due  to  the 
retrofit.  The  cost  of  additional  hardware 
will  be  included  in  calculating  life  cycle 
costs.  All  costs  will  be  discounted  at  an 
annual  rate  of  7  percent.  EPA  will  use 
the  average  mileage  accumulation  rates 
to  determine  in  what  year  maintenance 
takes  place  for  purposes  of  discounting. 


EPA  does  not  believe  that  scheduled 
maintenance  performed  at  more  than 
150,000  miles  after  the  rebuild  will  be 
a  major  cost  for  urban  bus  operators 
because  on  average  urban  buses  will 
remain  in  service  only  for  154,000  miles 
after  the  first  rebuild  under  the  program. 
Therefore,  EPA  will  not  include  such 
maintenance  costs  in  its  life  cycle  cost 
determination. 

EPA  is  not  including  unscheduled 
repairs  in  the  cost  ceiling  for  a  number 
of  reasons.  First,  manufacturers  are  not 
able  to  reasonably  project  the 
occurrence  of  such  repairs.  Next, 
component  failures  due  to  a 
manufacturing  defect  would  be  covered 
by  warranty  provisions  (as  discussed  in 
the  liability  section  of  today’s  action). 
Next,  repairs  due  to  an  urban  bus 
operator’s  failure  to  perform  scheduled 
maintenance  are  the  urban  bus 
operator’s  responsibility.  Finally, 
components  that  wear  out  after  the 
warranty  will  not  be  accounted  for  in 
the  cost  ceiling. 

EPA  has  estimated  the  incremental 
maintenance  costs  for  particulate  traps 
and  engine  upgrades  for  purposes  of 
setting  the  cost  ceiling.  EPA  knows  of 
no  scheduled  maintenance  that  is 
necessary  in  the  first  150,000  miles  of 
operation  of  particulate  trap  systems. 

For  trap  systems,  it  may  be  necessary  to 
clean  or  replace  the  trap  cores  during 
the  life  of  the  retrofit,  especially  if  the 
life  of  the  retrofit  is  longer  than  average. 
However,  EPA  expects  that  such 
maintenance  would  occur  after  the 
150,000  mile  interval.  EPA  believes  that 
there  will  be  no  incremental 
maintenance  costs  associated  with  an 
engine  upgrade.  Because  upgrades 
replace  existing  components  with  newer 
model  year  components,  the  scheduled 
maintenance  requirements  are  not 
expected  to  change. 

(vi)  Other  costs.  There  may  be  other 
costs  associated  with  the  retrofit 
requirements.  These  other  costs  include 
distribution  mark  ups,  shipping  and 
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handling  charges,  taxes,  changes  in 
vehicle  salvage  value  and  changes  in 
vehicle  life  span. 

MECA  ana  Donaldson  commented 
that  equipment  distribution  channel 
markups  should  be  excluded  because 
they  are  beyond  the  control  of  the 
equipment  manufacturer.  EPA  believes 
that  it  is  the  final  equipment  cost  to  the 
end  user  (i.e.,  the  urban  bus  operator) 
that  must  be  incorporated  in  the  cost 
ceiling  for  the  program.  By  excluding 
distribution  markups,  EPA  could  open 
the  program  to  abuse  by  distributors  and 
could  allow  manufacturers  to  subsidize 
equipment  pricing  through  large 
distribution  fees.  EPA  believes  that  the 
equipment  supplier  must  coordinate 
with  distributors  to  control  these  costs. 

The  remaining  costs  of  taxes,  shipping 
and  handling,  change  in  life  span,  and 
changes  in  salvage  value,  are  not  being 
included  in  the  cost  ceiling.  EPA 
believes  that  including  these  costs 
would  unnecessarily  complicate  the 
program.  In  addition,  EPA  has  not 
received  any  comments  suggesting  that 
these  items  are  likely  to  represent  a 
large  incremental  cost  to  the  urban  bus 
operator. 

EPA  retains  the  authority  to  consider 
significant  costs  not  addressed 
specifically  in  today’s  action.  If  such 
costs  would  place  an  unreasonable 
financial  burden  on  urban  bus 
operators,  EPA  will  include  such  costs 
for  purposes  of  comparing  the  life  cycle 
cost  of  the  equipment  to  the  cost  ceiling. 
Such  costs  might  include  but  would  not 
be  limited  to  a  loss  of  revenue  attributed 
to  a  reduction  in  passenger  miles 
because  of  a  reduction  in  capacity  or  the 
need  to  refuel  more  often. 

(d)  Remaining  Option  1  comments. 
EPA  received  a  number  of  comments 
pertaining  to  Option  1  that  did  not 
concern  the  cost  ceiling.  The  comments 
are  in  the  following  areas:  (1)  Stringency 
of  the  standard,  (2)  leadtime  between 
equipment  certification  and 
requirement,  (3)  efficiency  requirements 
for  equipment,  (4)  limiting  requirements 
to  one  retrofit,  and  (5)  transferring 
equipment. 

(i)  Stringency  of  the  standard.  AGA 
urged  EPA  to  revise  the  PM  standard 
under  Option  1  from  0.10  g/bhp-hr 
down  to  0.05  g/bhp-hr.  AGA  claims  that 
the  standard  can  be  met  with  new  diesel 
engines  with  traps,  new  natural  gas 
engines,  and  properly  engineered 
natural  gas  retrofits.  AGA  commented 
further  that  it  is  likely  the  standard 
could  be  met  with  retrofit  traps,  used  in 
conjunction  with  advance  combustion 
control  systems. 

EPA  is  retaining  a  0.10  g/bhp-hr  PM 
standard  under  Option  1.  EPA  does  not 
believe  that  any  technology  (especially 


new  alternatively-fueled  or  trap- 
equipped  engines)  able  to  meet  a  0.05  g/ 
bhp-hr  retrofit  standard  could  be  offered 
for  less  than  the  cost  limit  for  the 
majority  of  urban  buses.  While  the  latest 
trap-equipped  and  alternative-fueled 
engines  may  achieve  a  0.05  g/bhp-hr 
level,  such  a  level  for  rebuilt  engines 
seems  unreasonable.  The  1991-1993 
MY  engines  certified  to  a  0.25  g/bhp-hr 
or  0.10  g/bhp-hr  level  could  possibly 
meet  a  0.05  g/bhp-hr  certification 
standard  using  retrofit  trap  technology. 
However,  manufacturers  will  want  to 
allow  for  equipment  deterioration  over 
the  performance  warranty  period  as 
described  below.  A  0.05  g/bhp-hr 
standard  would  not  provide  equipment 
suppliers  with  a  reasonable  margin  for 
deterioration,  thereby  increasing  their 
liability  risk  and  possibly  deterring 
them  from  certifying  equipment.  EPA 
believes  that  a  more  stringent  standard 
of  0.05  g/bhp-hr  would  actually  weaken 
the  program  by  eliminating  viable  and 
cost  effective  retrofit  technologies.  EPA 
is,  however,  changing  the  regulations 
slightly  to  take  account  of  the  fact  that 
certain  engine  models  have  been 
certified  for  the  1993  model  year  to  PM 
levels  below  0.10  g/bhp-hr.  EPA  expects 
that  such  engines  and  any  aftertreatment 
systems  will  be  rebuilt  to  their  original 
configuration. 

EPA  did  not  receive  any  comments 
that  a  25  percent  PM  reduction  was  an 
inappropriate  fallback  requirement.  EPA 
is  therefore,  retaining  the  25  percent 
reduction  fallback  requirement  under 
Option  1  for  urban  buses  unable  to  meet 
the  0.10  g/bhp-hr  level  as  long  as 
equipment  is  available  for  less  than  the 
appropriate  cost  ceiling. 

(ii)  Leadtime.  In  the  July  1992  notice, 
EPA  proposed  a  six  month  period 
between  the  time  equipment  was 
certified  and  the  time  that  the 
equipment  would  be  required  under 
Option  1.  This  would  give  urban  bus 
operators  time  to  make  plans  and 
purchase  the  retrofit  equipment. 

According  to  some  comments 
received  by  EPA,  six  months  is 
inadequate  and  should  be  changed  to 
one  year.  Detroit  Diesel  pointed  out  that 
there  is  likely  to  be  some  lag  between 
equipment  certification  and  market 
availability.  APTA  favors  a  one  year 
period  commenting  that  it  is  necessary 
to  account  for  budget  cycles,  equipment 
delivery  cycles,  and  federal  grant 
procurement  cycles.  Southeastern 
Pennsylvania  Transportation  Authority 
(SEPTA)  also  feels  that  a  one  year 
period  would  be  appropriate.  SEPTA 
commented  that  six  months,  however, 
would  not  severely  impede  a  transit 
operator's  budgetary  planning  provided 
transit  operators  know  the  maximum 


cost  of  equipment  and  can  base 
budgetary  plans  on  that  cost. 

The  primary  concern  EPA  has  with 
extending  the  lead  time  period  to  one 
year  is  that  one  year  could  give  bus 
operators  enough  time  to  rebuild  a 
significant  number  of  engines  and  thus 
avoid  retrofitting  those  engines  with  the 
certified  equipment.  As  a  result, 
significant  PM  benefits  may  be  lost.  EPA 
agrees  with  SEPTA’s  comment  that  it  is 
reasonable  to  expect  that  transit 
operators  can  base  budgetary  plans  on 
the  equipment  cost  ceiling  in  order  to 
ensure  that  funding  is  available  to  meet 
the  program  requirements.  EPA  is 
retaining  this  six  month  interval  with 
today’s  action.  In  response  to  the 
comments  regarding  the  issue  of  lag 
time  between  certification  and 
availability,  EPA  expects  that 
equipment  should  be  available  by  the 
time  the  equipment  is  certified.  In  any 
case,  if  for  some  reason  the  equipment 
is  not  available  at  that  time,  EPA  has  the 
discretion  to  consider  special 
circumstances  during  program 
enforcement.  In  addition,  there  may  be 
cases  where  equipment  manufacturers 
are  unable  to  deliver  equipment  within 
a  reasonable  amount  of  time  after  it  is 
ordered  and  urban  bus  operators  may 
have  to  rebuild  an  engine  with  other 
available  retrofit  equipment.  EPA  would 
also  attempt  to  consider  such  special 
circumstances,  such  as  equipment 
availability  and  procurement  delays, 
during  enforcement  of  the  program. 

(iii)  Efficiency  Requirement  versus 
0.10  g/bhp-hr  PM  Standard.  MECA  and 
Donaldson  believe  that  the  program 
would  be  more  effective  if  EPA  set  a 
percent  reduction  requirement  instead 
of  a  0.10  g/bhp-hr  PM  standard.  MECA 
suggested  that  an  efficiency  of  80 
percent  would  be  appropriate.  This 
would  allow  even  more  PM  benefit  to  be 
realized  from  newer,  lower  emitting, 
urban  buses  while  still  requiring  older 
buses  to  achieve  significant  PM 
reductions.  An  efficiency  requirement 
may  also  simplify  liability  provisions. 

EPA  does  not  believe  the  incremental 
benefit  resulting  from  setting  an 
efficiency  requirement  would  be 
significant  because  equipment  suppliers 
are  unlikely  to  certify  different,  less 
efficient  systems  for  newer  urban  buses. 
Manufacturers  that  wish  to  use  1993 
new  engine  certification  data  to  show 
systems  meet  Option  1  requirements 
could  do  so  if  the  0.10  g/bhp-hr 
standard  remains  in  place,  thus 
decreasing  testing  costs.  It  may  be  more 
costly  for  manufacturers  to  show  an 
efficiency  rather  than  a  single  emissions 
level  due  to  the  need  to  establish  a 
baseline.  Another  problem  with  setting 
an  80  percent  efficiency  requirement  is 
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that  it  would  be  more  stringent  than  the 
0.10  g/bhp-hr  standard  for  engines  with 
an  engine  out  level  less  than  0.50  g/bhp- 
hr.  It  would  raise  liability  risks  for 
system  certifiers  by  reducing  their 
margin  to  account  for  system 
deterioration.  For  these  reasons,  EPA  is 
retaining  the  0.10  g/bhp-hr  standard  for 
the  program. 

EPA  does  agree  that  knowledge  of  the 
efficiency  of  trap  systems  would  be 
useful  in  establishing  liability  as 
discussed  below  in  the  liability  section. 

(iv)  Limiting  Requirements  to  One 
Retrofit.  One  commenter  recommended 
that  buses  retrofit  at  time  of  rebuild  not 
be  subject  to  other  requirements  during 
subsequent  rebuilds  if  other  equipment 
has  become  available.  For  example,  if  an 
engine  is  upgraded,  achieving  a  25 
percent  reduction,  the  urban  bus 
operator  should  not  be  required  to 
retrofit  that  same  bus  with  a  particulate 
trap  during  a  subsequent  rebuild.  That 
commenter  believes  that  the  second 
retrofit  would  not  be  cost  effective  since 
the  bus  would  already  be  relatively 
clean  and  would  be  close  to  the  end  of 
its  life. 

There  are  three  reasons  why  EPA 
believes  the  recommended  change  is 
inappropriate.  First,  EPA  expects  most 
upgrade  activity  to  occur  with  pre-1988 
model  year  engines,  based  on  comments 
and  current  upgrade  availability.  These 
engines  are  likely  to  only  undergo  one 
rebuild  under  this  program.  If  they  do 
go  through  another  rebuild,  the  urban 
bus  operator  may  be  planning  to  keep 
the  bus  in  service  longer  than  average. 
Even  though  an  upgrade  reduces  the 
bus’  original  emissions,  these  buses  are 
still  likely  to  be  relatively  high  emitters 
with  emissions  of  between  0.30  and  0.50 
g/bhp-hr.  If  the  urban  bus  operator  is 
planning  to  keep  the  bus  in  service 
longer  than  usual,  such  a  retrofit  is  very 
likely  to  be  cost  effective.  Second, 
retrofit  equipment  has  already  been 
developed  and  would  likely  be  certified 
at  the  start  of  the  program.  It  is  unlikely 
that  equipment  will  be  introduced  years 
after  the  beginning  of  the  program  since 
buses  covered  under  this  program  will 
be  nearing  retirement  by  then  and  there 
will  be  little  market  for  the  new  retrofit 
equipment.  This  program  is  short  lived 
and  does  not  apply  to  post-1993  MY 
urban  buses.  Third,  urban  bus  operators 
are  able  to  choose  the  averaging  option, 
which  provides  them  with  great 
flexibility,  if  they  are  concerned  about 
having  to  perform  multiple  retrofits 
under  Option  1. 

(v)  Transferring  emission  reduction 
equipment.  APTA  requested  that  EPA 
allow  transit  operators  to  transfer 
equipment  among  engine  families.  EPA 
agrees  that  it  is  reasonable  to  allow 


continued  use  of  properly  operating 
emission  reduction  equipment  as  long 
as  the  donor  bus  is  being  retired  from 
service.  The  equipment  must  also  be 
certified  for  use  with  the  receiving 
engine  in  order  for  EPA  to  recognize  the 
retrofit  as  meeting  program 
requirements.  It  should  be  noted  that  all 
manufacturer  warranties  for  the  retrofit/ 
rebuild  equipment  are  voided  if  an 
operator  chooses  to  transfer  equipment 
from  a  retiring  urban  bus  to  another 
urban  bus  in  service.  In  addition,  it  is 
the  bus  operator’s  responsibility  to 
ensure  that  the  equipment  is 
functioning  properly  at  time  of  transfer 
and  continues  to  function  properly 
thereafter. 

2.  Option  2 

In  general,  most  of  the  comments 
received  on  the  July  1992  notice 
supported  Option  2,  noting  the 
increased  flexibility  that  Option  2 
provides  over  Option  1.  Many 
commenters,  however,  did  have 
comments  on  specific  aspects  of  Option 
2  that  are  highlighted  below. 

(a)  Legal  Authority  for  Averaging 
Program.  One  commenter,  MECA,  stated 
its  belief  that  Option  1  by  itself  more 
clearly  carries  out  the  Congressional 
mandate  that  all  rebuilt  urban  bus 
engines  be  equipped  with  the  best 
control  technology  available.  MECA 
pointed  out  that  Option  2  creates  an 
uncertain  market  for  retrofit  technology. 

In  response,  EPA  continues  to  believe 
that  an  averaging  program  is  consistent 
with  the  statutory  requirements  of 
section  219(d)  of  the  CAA  and  is 
therefore  retaining  a  fleet  averaging 
option  in  today’s  action.  Although  the  . 
statute  is  silent  on  the  issue  of 
averaging,  it  allows  EPA  considerable 
discretion  in  determining  what 
regulations  are  most  appropriate  for 
implementing  an  urban  bus  retrofit/ 
rebuild  program.  The  language  of 
section  219(d)  requires  that  “urban 
buses”  comply  with  EPA’s  regulations, 
rather  than  requiring  “any”  or  “each”  or 
"every”  urban  bus  to  comply  with 
EPA’s  regulations.  EPA  believes  that  the 
wording  of  the  statute  indicates  that 
EPA’s  regulations  may  apply  to  urban 
buses  in  the  aggregate,  and  need  not 
apply  to  each  urban  bus  individually. 
EPA  believes  the  statute  permits  the 
Agency  to  consider  the  emissions  and 
cost  savings  potential  of  an  averaging 
program,  and  to  set  average  standards 
that  meet  the  statutory  requirements  of 
“the  best  retrofit  technology  and 
maintenance  practices  reasonably 
achievable.”  Moreover,  EPA  believes 
that  the  restrictions  included  with  this 
program  can  result  in  environmental 
benefits,  as  the  averaging  program 


incorporates  schedules  for  rebuilding 
and  retirement-  of  buses.  Such  schedules 
for  rebuilding  and  retirement  are  not 
included  under  Option  1.  The  reader  is 
referred  to  the  July  27, 1992,  Federal 
Register  notice  (57  FR  33159)  for  further 
discussion  of  this  issue. 

(b)  Rebuild  Schedule.  Comments  were 
also  received  on  the  revised  rebuild 
schedule  that  was  proposed  for  use  with 
Option  2.  MECA  commented  that  the 
typical  rebuild  schedule  in  which 
rebuilds  occur  in  the  fifth,  eighth  and 
eleventh  years  of  an  urban  bus’  life, 
should  be  the  baseline  schedule  for 
Option  2  instead  of  EPA’s  proposed 
schedule  which  assumes  bus  operators 
will  expedite  some  rebuilds  prior  to  the 
start  of  the  program  and  delay  other 
rebuilds  in  an  effort  to  keep  the  cost  of 
the  program  down.  The  Department  of 
Energy  (DOE)  commented  that  EPA’s 
projected  rebuild  schedule  should 
assume  that  all  rebuilds  are  delayed,  not 
just  some  rebuilds,  as  is  currently 
assumed. 

EPA  believes  that  the  schedule 
proposed  in  the  July  1992  NPRM  is 
appropriate  for  Option  2  and  is  retaining 
the  same  schedule  in  today’s  action. 
(Figure  1  contains  the  rebuild  schedule 
to  be  used  with  Option  2.)  As  noted 
earlier,  EPA  has  set  up  Option  2  in  a 
manner  to  yield  the  same  emission 
reduction  as  Option  1.  EPA  continues  to 
believe  that  because  of  the  additional 
costs  of  retrofitting  engines,  there  will 
be  a  strong  incentive  under  Option  1  for 
urban  bus  operators  to  take  actions  that 
will  limit  the  financial  impact  of  the 
retrofit/rebuild  program.  Such  actions 
include  moving  up  some  rebuilds  to 
before  1995  when  the  program  begins 
and  delaying  some  rebuilds.  EPA  does 
not  believe  that  there  is  sufficient 
incentive  for  bus  operators  to  delay  all 
rebuilds  as  suggested  by  DOE,  especially 
in  those  instances  where  the 
incremental  cost  of  the  rebuild  is  not 
significantly  higher  than  the  cost  of  a 
standard  rebuild.  Specifically,  EPA 
believes  that  for  rebuilds  which  require 
less  expensive  upgrade  kits,  bus 
operators  would  likely  perform  the 
rebuild  on  schedule.  For  this  reason,  the 
rebuild  schedule  used  with  Option  2 
does  not  assume  that  operators  would 
delay  rebuilds  for  engines  that  are 
expected  to  be  rebuilt  with  less 
expensive  upgrade  kits. 

(c)  Technology  availability 
assumptions.  Comments  were  also 
received  on  the  assumptions  made  for 
Option  2  regarding  the  availability  of 
technology  to  comply  with  a  0.10  g/bhp- 
hr  PM  rebuild  standard  or  the  25 
percent  PM  emission  reduction.  The 
Engine  Manufacturers  Association 
commented  that  the  Option  2 
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technology  assumptions  are  only 
projections.  They  noted  that  it  may  be 
impossible  for  an  operator  to  comply 
with  Option  2  if  the  amount  of 
technology  certified  does  not  coincide 
with  the  assumed  availability.  For  this 
reason,  the  Engine  Manufacturers 
Association  commented  that  EPA 
should  revise  and  update  the  Option  2 
technology  assumptions  on  a  regular 
basis  based  on  what  retrofit/rebuild 
equipment  has  been  certified.  Detroit 
Diesel  commented  that  the  assumptions 
regarding  the  availability  of  technology 
to  meet  a  0.10  g/bhp-hr  PM  standard 
were  unrealistic.  Detroit  Diesel  believes 
that  technologies  are  unlikely  to  be 
developed  to  bring  engine  families 
which  constitute  less  than  one  percent 
of  the  market  to  a  0.10  g/bhp-hr 
standard  because  of  their  limited 
market. 

Based  on  these  comments  and  EPA's 
desire  to  develop  a  viable  averaging 
program,  EPA  agrees  that  it  is  important 
to  tie  the  technology  availability 
assumptions  of  Option  2  to  that 
equipment  which  has  actually  been 
certified  to  the  emission  reduction  and 
life  cycle  cost  limit  requirements  of 
Option  1,  described  above.  EPA 
acknowledges  that  the  technology 
availability  assumptions  of  proposed 
Option  2  are  projections.  However,  they 
are  based  on  EPA’s  determination  of 
what  technology  is  likely  to  be  available 
under  the  retrofit/rebuild  program.  EPA 
believes  that  such  initial  projections  are 
necessary  in  order  that  bus  operators 
can  begin  analyzing  the  two  program 
options  available  to  them.  However, 

EPA  agrees  that  the  final  regulations 
should  tie  the  technology  assumptions 
of  Option  2  to  the  actual  certification 
data  under  Option  1.  EPA  therefore  will 
base  its  final  post-rebuild  emission 
levels  under  Option  2  on  the 
technologies  certified  to  meet  the 
emission  and  cost  requirements  of 
Option  1.  As  discussed  in  detail  below, 
urban  bus  operators  choosing  Option  2 
must  base  their  target  levels  for  the  fleet 
(TLFs)  for  1996  and  1997  on  the 
technologies  that  have  been  certified  by 
July  1. 1994.  Beginning  in  1998,  urban 
bus  operators  must  base  their  TLFs  on 
the  technology  that  is  certified  by  July 
1, 1996.  EPA  will  monitor  what 
equipment  has  actually  been  certified  to 
meet  the  emission  reduction  and  life 
cycle  cost  limit  requirements  of  Option 
1  and  will  publish  tables  in  the  Federal 
Register  in  July  1994  and  July  1996 
showing  the  technology  availability 
provisions  to  be  used  under  Option  2. 

A  complete  discussion  of  the  process 
that  EPA  has  provided  for  determining 
the  technology  availability  provisions  of 


Option  2  is  presented  later  in  this 
section. 

As  noted  by  Detroit  Diesel,  the  current 
technology  availability  projections 
assume  that  equipment  to  meet  a  0.10  g / 
bhp-hr  PM  standard  will  be  available  for 
some  engine  families  that  represent  only 
one  percent  or  less  of  the  urban  bus 
fleet.  EPA  continues  to  believe  that  such 
an  assumption  is  justified  at  this  time. 

In  some  cases  it  may  be  possible  that  a 
manufacturer  would  design  a  retrofit  kit, 
such  as  a  particulate  trap  system,  that 
could  be  applied  to  several  engine 
families,  including  some  engine  families 
with  relatively  small  numbers  of 
engines.  However,  as  described  later  in 
this  section,  EPA  will  base  the  final 
technology  availability  provisions  on 
the  retrofit/rebuild  equipment  that  is 
actually  certified.  If  equipment  meeting 
the  emission  reduction  and  life  cycle 
cost  limit  requirements  of  Option  1  has 
not  been  certified  for  a  specific  engine 
class,  then  the  technology  availability 
provisions  of  Option  2  will  not  assume 
that  it  can  meet  a  0.10  g/bhp-hr  PM 
standard  or  a  25  percent  PM  emission 
reduction. 

(d)  TLF  and  FLA  calculations.  EPA 
received  no  comments  on  the  actual 
equations  used  to  calculate  the  target 
levels  for  the  fleet  (TLP’)  and  the  actual 
fleet  level  attained  (FLA)  and  is 
therefore  retaining  the  same  equations 
in  today’s  action.  However,  EPA  did 
receive  comments  pertaining  to  the 
inputs  used  in  calculating  the  target 
levels  for  a  fleet  (TLF)  and  the  fleet  level 
attained  (FLA).  SEPTA  commented  that 
to  make  Option  2  easier  to  follow,  EPA 
should  set  the  same  target  levels  for 
every  operator  nationwide.  SEPTA  also 
commented  that  operators  should  be 
allowed  to  determine  their  own  pre¬ 
rebuild  and  post-rebuild  emission  levels 
based  on  testing  of  their  own  engines. 
The  Electric  Transportation  Coalition 
commented  that  EPA  should  allow 
electric  buses  in  the  averaging  program 
with  an  assumed  emissions  level  of 
zero.  MECA  commented  that  the 
emission  levels  for  buses  that  are  retired 
early  should  not  be  assumed  to  be  zero, 
instead  its  emissions  level  should  be 
based  on  the  emissions  level  of  the 
replacement  bus.  MECA  also 
commented  that  operators  should  only 
be  given  credit  for  retiring  buses  early 
if  the  bus  was  retired  to  comply  with  the 
retrofit/ rebuild  program,  instead  of 
other  reasons  such  as  decreased 
ridership. 

Under  today's  action,  each  operator 
will  calculate  Option  2  taTget  levels  for 
a  fleet  (TLF)  that  are  based  on  the 
makeup  of  the  1993  and  earlier  model 
year  uihan  buses  in  its  fleet.  EPA  set  the 
averaging  provision  of  Option  2  in  such 


a  way  that  the  program  is  tailored  to  an 
individual  operator’s  urban  bus  fleet, 
taking  into  account  the  engine  models 
and  the  technology  available  for  those 
engines.  Because  each  operator’s  fleet  is 
unique,  EPA  cannot  set  nationwide 
annual  targets  that  realistically  can  be 
met  by  all  the  affected  operators  of 
urban  buses.  In  order  to  incorporate 
SEPTA’s  change  into  Option  2,  EPA 
would  either  have  to  set  extremely 
lenient  annual  target  levels  that  achieve 
little  emission  reduction  or  set  more 
stringent  target  levels  that  would 
eliminate  Option  2  as  a  viable  option  for 
many  operators.  Also,  Option  2  may  not 
achieve  benefits  similar  to  Option  1,  on 
a  fleet-by- fleet  basis,  if  EPA  were  to  set 
nationwide  annual  targets.  EPA  does  not 
believe  either  of  these  choices  is 
acceptable  and  is  retaining  the  proposed 
roach  in  today’s  action, 
o  facilitate  compliance  with  Option 
2,  EPA  plans  on  conducting  workshops 
to  discuss  target  level  for  a  fleet  (TLF) 
and  fleet  level  attained  (FLA) 
calculations  and  to  answer  questions 
about  how  the  equations  are  to  be 
applied.  EPA  will  also  issue  guidance  to 
explain  these  calculations  and  distribute 
floppy  disks  containing  a  spreadsheet  to 
assist  in  performing  the  TLF  and  FLA 
calculations. 

EPA  does  not  believe  that  urban  bus 
operators  should  be  allowed  to  test  their 
own  buses  and  use  such  emissions 
information  to  calculate  the  target  level 
for  a  fleet  (TLF)  and  fleet  level  attained 
(FLA)  under  Option  2.  As  proposed,  an 
operator  is  required  to  use  the  PM 
emission  levels  prescribed  by  EPA  in 
calculating  the  target  level  for  a  fleet 
(TLF)  and  fleet  level  attained  (FLA) 
under  Option  2.  (Pre-rebuild  PM 
emission  levels  were  based  on 
certification  results  where  available  or 
engineering  judgment  where 
certification  test  results  were  not 
available.  Post-rebuild  PM  levels  would 
be  based  on  the  PM  emissions  level  of 
the  specific  retrofit  equipment 
determined  by  the  equipment 
manufacturer  as  part  of  the  certification 
process.)  EPA  believes  that  determining 
the  post-rebuild  PM  levels  through  the 
certification  process  is  the  most 
effective  way  of  ensuring  in-use 
emission  reductions,  because  the 
equipment  manufacturer  will  be  liable 
for  the  emission  performance  of  the 
equipment.  Allowing  operators  to  test 
their  own  buses  to  determine  pre¬ 
rebuild  and  post-rebuild  emission  levels 
could  provide  significant  opportunity 
for  gaming  through  the  selection  of 
inappropriate  test  cycles  or 
unrepresentative  engines.  Because  it  is 
difficult  for  EPA  to  perform  extensive 
in-use  testing  of  urban  buses,  it  would 
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be  difficult  to  verify  operator- 
determined  emission  levels. 

EPA  also  believes  it  is  important  to 
keep  the  current  approach  for 
determining  pre-rebuild  and  post¬ 
rebuild  levels  in  order  to  provide 
adequate  liability  under  the  retrofit/ 
rebuild  program.  By  requiring  the 
equipment  manufacturer  to  perform  the 
emissions  testing,  EPA  can  more  easily 
determine  liability  where  EPA  testing 
shows  that  a  retrofitted  bus  was  not 
emitting  at  the  levels  determined  during 


certification.  For  these  reasons,  EPA 
will  maintain  the  current  approach  for 
determining  pre-rebuild  and  post¬ 
rebuild  PM  emission  levels.  Table  3 
contains  the  pre-rebuild  levels  that  will 
be  used  under  Option  2  and  the  post¬ 
rebuild  levels  that  EPA  currently 
estimates  will  be  used  under  Option  2. 
The  pre-rebuild  PM  emission  levels 
have  been  determined  by  EPA  based  on 
certification  results  or  engineering 
judgment.  The  post-rebuild  PM  levels 
have  been  determined  based  on  EPA 


technology  availability  assumptions. 
Table  3  has  been  revised  slightly  from 
the  July  1992  notice  to  include  1993 
model  year  certification  results, 
previously  unavailable,  and  to  include 
alternatively-fueled  urban  bus  engines, 
which  were  mistakenly  omitted  in  the 
July  1992  notice.  As  described  later  in 
this  section,  EPA  will  revise  these 
assumptions  of  post-rebuild  PM  levels 
based  on  what  retrofit/rebuild 
equipment  is  actually  certified  by  July 
1994  and  July  1996. 


Table  3— Urban  Bus  Engine  PM  Levels  for  Use  with  Option  2 


Engine  model 

Model  year  sold 

Percent  of 
affected 
population 

Pre-rebuild 
PM  level  (g/ 
bhp-hr) 

Post-rebuild 
PM  level  (g/ 
bhp-hr) 

DDC6V92TA  . 

1979-1987  . 

0.50 

0.30 

1988-1989  . 

0.30 

0.10 

DDC  6V92TA  DDECI  . 

1986-1987  . 

0.30 

0.30 

DDC  6V92TA  DDECII  . 

1988-1991  . 

21 

0.31  2 

0.10 

1992  . 

HiT 

0.25 

0.10 

1993  (no  trap)  . 

0.25 

0.10 

1993  (trap)  . 

n 

0.07 

0.07 

DDC  Series  50  . 

1993  . 

0.16 

0.10 

DDC  6V71N . 

1973-1987  . 

a 

0.50 

0.50 

1988-1989  . 

c 

0.50 

0.10 

DDC  6V71T  . 

1985-1986  . 

0.50 

0.50 

DDC  8V71N . 

1973-1984  . 

0.50 

0.50 

DDC  6L71TA . 

1990  . 

0.59 

0.10 

1988-1989  . 

0.31 

0.10 

DDC  6L71TA  DDEC . 

1990-1991  . 

<1 

2  0.30 

0.10 

Cummins  L10  . 

1985-1987  . 

i 

0.65 

0.65 

1988-1989  . 

0.55 

0.10 

1990-1991  . 

2  0.46 

0.10 

Cummins  L10  EC . . . 

1992  . 

0.25 

0.10 

1993  (trap)  . 

0.05 

0.05 

Alternatively-fueled  Engines . 

Pre-1994  . 

0.10 

0.10 

Other  Engines  . 

Pre-1988  . 

8 

0.50 

0.50 

1988-1993  . 

P) 

0.10 

1  Estimate  based  on  current  sales. 

2 1991  PM  standard  of  0.25  g/bhp-hr  was  met  using  emission  credits  under  EPA’s  banking  and  trading  program. 
3  Certification  level. 


In  response  to  the  comments 
regarding  electric  buses,  electric  retrofits 
would  be  allowed  to  participate  in  the 
retrofit/rebuild  program  as  long  as  the 
electric  engines  are  used  as  replacement 
engines  in  1993  or  earlier  model  year 
urban  buses.  The  post-rebuild  emission 
level  of  the  electric  bus  would  be 
determined  at  time  of  certification.  As 
required  by  the  CAA,  the  retrofit 
program  only  applies  to  1993  and  earlier 
model  year  urban  buses.  Therefore,  new 
electric  buses  purchased  after  model 
year  1993  would  not  be  included  or  earn 
any  credit  under  the  retrofit/rebuild 
program. 

In  response  to  the  comments  on  early 
retirement,  EPA  is  finalizing  the 
approach  contained  in  the  July  1992 
notice.  EPA  does  not  believe  that, 
except  for  the  benefit  received  under 
Option  2,  there  is  a  significant  incentive 
for  operators  to  retire  buses  at  less  than 


15  years.  Therefore,  an  operator  may 
assume  a  level  of  zero  emissions  for  any 
bus  that  is  retired  at  less  than  15  years 
(and  continue  to  include  the  bus  in  its 
count  of  urban  buses  in  its  fleet)  as  long 
as  the  bus  which  replaces  the  retired 
bus  is  a  1994  or  later  model  year  urban 
bus.  (Because  operators  can  continue  to 
include  buses  that  retired  at  less  than  15 
years  of  age  until  they  would  have  been 
15  years  old,  an  operator  can  reduce  its 
fleet  level  attained  (FLA)  by  a 
significant  amount  by  retiring  buses 
early.)  However,  an  urban  bus  operator 
may  not  take  credit  for  retiring  an  urban 
bus  at  less  than  15  years  old  if  the 
retired  bus  is  replaced  with  a  1993 
model  year  or  earlier  urban  bus.  (It 
should  be  noted  that  if  an  operator 
replaces  retired  urban  buses  with  pre- 
1994  model  year  urban  buses  (or  adds 
any  pre-1994  model  year  urban  buses  to 
its  fleet),  the  replacement  buses  would 


need  to  be  counted  in  the  operator’s 
emissions  calculation.) 

EPA  is  incorporating  one  revision  to 
Option  2  regarding  the  retirement  of 
buses.  Because  the  target  level  for  a  fleet 
(TLF)  for  an  operator  is  calculated 
without  consideration  of  buses  that  are 
past  15  years  old,  it  becomes 
increasingly  difficult  for  a  bus  operator 
to  keep  buses  older  than  15  years  in  its 
fleet  and  meet  its  TLF.  EPA  believes  that 
this  is  appropriate  in  cases  where  the 
bus  is  emitting  high  levels  of  PM  since 
the  goal  of  the  retrofit  program  is  to 
reduce  PM  emissions  from  older,  dirtier 
urban  buses.  However,  in  those  cases 
where  a  bus  operator  has  retrofitted  or 
purchased  a  pre-1994  model  year  urban 
bus  that  meets  a  PM  standard  of  0.10  g/ 
bhp-hr  or  less,  EPA  believes  that  the 
operator  should  not  be  penalized  for 
keeping  such  clean  buses  in  operation 
after  15  years  of  service.  For  that  reason, 
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operators  will  be  able  to  retain  urban 
buses  older  than  15  years  that  have  been 
retrofit  to  meet  a  0.10  g/bhp-hr  PM 
standard  or  that  were  originally  certified 
to  a  0.10  g/bhp-hr  PM  standard  or  less, 
and  at  the  same  time,  not  include 
emissions  horn  those  buses  in 
determining  its  fleet  level  attained 
(FLA).  If  the  operator  wishes  to  keep 
buses  older  than  15  years  in  its  fleet  that 
do  not  meet  a  0.10  g/bhp-hr  PM  level, 
than  the  operator  must  include  the 
emissions  from  those  buses  in 
determining  its  fleet  level  attained 
(FLA)  until  those  buses  are  actually 
retired. 

(e)  Fuel  Impacts.  SEPTA  and  the 
Metropolitan  Transit  Authority 
commented  that  EPA  should  consider 
the  effects  of  fuel  quality  on  PM 
emissions  in  calculating  average 
emission  levels.  They  note  that  using 
extremely  low  sulfur,  high  cetane  fuel 
could  lead  to  additional  reductions  of 
PM  emissions  which  could  be 
incorporated  into  Option  2  average 
emission  calculations. 

EPA  believes  that  the  use  of  such 
clean  fuels  could  lead  to  additional 
emission  reductions  beyond  the 
reductions  resulting  from  the 
installation  of  retrofit  equipment  on  a 
bus  engine  and  should  be  encouraged. 
Therefore,  EPA  believes  that  operators 
should  be  able  to  consider  the  impacts 
of  fuel  quality  on  urban  bus  PM 
emissions  under  Option  2  provided  that 
the  following  criteria  are  met. 

First,  an  operator  can  only  claim 
reductions  beyond  those  achieved 
relative  to  federally  required  low  sulfur 
diesel  fuel.  Beginning  in  October  1993, 
the  sulfur  content  of  on-road  diesel  fuel 
is  required  to  be  below  0.05  weight 
percent.  Because  the  low  sulfur 
requirements  are  already  set  to  go  into 
effect,  EPA  believes  that  operators 
should  only  be  able  to  claim  emission 
reductions  that  are  above  and  beyond 
the  reductions  that  would  occur  with 
urban  buses  operated  on  federally 
required  low  sulfur  diesel  fuel. 

Second,  urban  bus  operators  will  have 
to  provide  emission  test  data  from  the 
urban  bus  families  for  which  they  wish 
to  claim  additional  emission  reductions. 
(An  operator  would  need  to  provide  test 
results  for  all  of  the  different  engines  in 
its  fleet  that  will  operate  on  the  clean 
fuel,  including  any  engines  rebuilt  with 
retrofit  technology  such  as  particulate 
traps.)  The  testing  could  be  performed 
by  an  operator,  a  fuel  supplier,  a  fuel 
manufacturer  or  any  other  party.  The 
test  results  would  need  to  be  collected 
from  either  engine  testing  performed 
over  the  HDE  FTP  or  from  chassis 
testing  performed  over  a  typical  urban 
bus  driving  cycle.  (As  described  later  in 


the  certification  section,  information 
that  supports  the  use  of  the  driving 
cycle  as  a  typical  urban  bus  cycle  must 
also  be  provided.)  The  testing  would 
need  to  show  the  emission  lefbls  of  the 
engines  (PM,  HC,  CO,  and  NOx) 
operating  on  federally  required  low 
sulfur  diesel  fuel  and  operating  on  the 
clean  fuel.  Provided  that  the  clean  fuel 
does  not  lead  to  increases  in  any  of  the 
measured  emissions,  the  operator  could 
then  claim  an  additional  reduction  for 
urban  buses  operated  on  the  clean  fuel. 
The  additional  reduction  which  the 
operator  could  claim  would  be  equal  to 
the  additional  percent  reduction  in  PM 
emissions  that  results  from  using  the 
clean  fuel  over  the  federally  required 
low  sulfur  diesel  fuel.  An  operator 
could  then  apply  the  additional  percent 
reduction  to  the  emission  levels  of  the 
urban  bus  engines  in  its  fleet  that  are 
operating  on  the  clean  fuel  when 
determining  its  fleet  level  attained 
(FLA). 

Last,  operators  would  need  to 
maintain  purchase  records  for  the  clean 
fuel  detailing  the  amount  of  fuel 
purchased.  During  an  audit  of  an 
operator,  EPA  could  request  to  see  such 
records  in  order  to  verify  that  the  buses 
for  which  an  operator  is  claiming 
additional  emission  reductions  are  in 
fact  being  operated  on  the  clean  fuel. 

(f)  Emission  Credits.  The  final  area  of 
comments  on  the  retrofit/rebuild 
program  related  to  emissions  credits. 
New  York  City  Transit  Authority 
(NYCTA)  commented  that  credits 
should  be  offered  to  operators  who  meet 
emission  levels  before  they  are  required 
by  law.  These  credits  could  be  banked 
and  used  to  meet  the  requirements  at  a 
later  time.  MECA  commented  that  EPA 
should  discount  any  credits  generated 
under  Option  2,  as  is  done  with  other 
regulatory  programs  in  which  credits 
can  be  generated. 

EPA  did  not  propose  to  include  a 
trading  or  banking  program  with  the 
averaging  program  and  is  not  including 
such  provisions  with  today’s  action. 

EPA  does  not  believe  that  banking  and 
trading  provisions  will  add  to  the 
environmental  benefits,  and  it  may 
decrease  such  benefits,  given  that  some 
operators  would  be  able  to  receive 
credits  for  urban  buses  retrofit  before 
the  initiation  of  this  program.  Also,  a 
banking  and  trading  program  appears 
unreasonable,  given  the  complexity  and 
administrative  burden  it  would  add  to 
the  program  and  the  limited  scope  of  the 
program.  (As  discussed  later,  transit 
authorities  that  retrofit  or  upgrade 
engines  before  the  beginning  of  the 
program  will  be  able  to  grandfather  such 
buses  into  the  program  if  the  retrofits  or 
upgrades  meet  certain  requirements.  In 


this  way,  EPA  will  recognize  the  efforts 
made  to  reduce  the  PM  emissions  of 
buses  before  January  1995.)  It  should  be 
noted  that  EPA  is  planning  to  issue 
guidance  to  the  states  that  would  allow 
for  the  trading  of  urban  bus  NOx  and 
PM  emission  credits,  that  can  be 
certified,  between  mobile  and  stationary 
sources.  Under  such  a  trading  program, 
NOx  and  PM  credits  could  be  earned  by 
an  operator  that  exceeds  the 
requirements  finalized  in  today’s  action. 

3.  Tying  the  Requirements  of  Option  2 
to  Actual  Certification;  Provisions  of 
Option  1  and  Option  2  if  No  Technology 
Is  Certified 

As  noted  in  the  discussions  of  Option 

1  and  Option  2  above,  the  requirements 
for  meeting  the  TLFs  under  Option  2 
will  depend  on  what  technology  has 
been  certified  to  meet  the  requirements 
of  Option  1.  Additionally,  in  an  attempt 
to  assure  some  minimum  level  of 
emission  reduction  under  the  retrofit/ 
rebuild  program,  EPA  has  added 
provisions  under  Option  1  and  Option 

2  that  would  apply  if  no  technology  is 
certified  to  meet  the  emission  and  cost 
requirements  of  Option  1.  The  purpose 
of  this  section  is  to  describe  how  the 
requirements  of  Option  2  will  follow 
actual  certifications  under  Option  1  and 
what  provisions  will  apply  if  no 
technology  is  certified  under  Option  1. 

Option  2  has  been  divided  into  two 
phases,  the  first  applicable  to  the 
requirements  for  the  calculation  of  TLFs 
in  1996  and  1997  (i.e.,  for  urban  buses 
scheduled  to  rebuilt  in  1995  and  1996); 
the  second  applicable  to  the 
requirements  for  the  calculation  of  TLFs 
in  1998  and  thereafter  (i.e.,  for  urban 
buses  scheduled  to  be  rebuilt  in  1997 
and  thereafter).  For  1996  and  1997,  the 
post-rebuild  emission  levels  used  in 
calculating  TLFs  shall  be  based  on  the 
certification  levels  of  equipment 
certified  to  meet  the  emissions  and  cost 
requirements  of  Option  1  as  of  July  1, 
1994.  For  1998  and  thereafter,  the  post- 
rebuild  emission  levels  used  in 
calculating  TLFs  shall  be  based  on  the 
certification  levels  of  equipment 
certified  to  meet  the  emissions  and  cost 
requirements  of  Option  1  as  of  July  1, 
1996.  EPA  plans  to  publish  a  table 
indicating  the  required  post-rebuild  PM 
emission  levels  for  all  affected  urban 
bus  engines,  similar  to  Table  3,  in  July 
1994,  six  months  before  the  retrofit/ 
rebuild  program  is  scheduled  to  begin, 
and  in  July  1996,  six  months  before  the 
requirements  begin  for  urban  buses 
rebuilt  during  1997. 

EPA  believes  that  this  final  version  of 
Option  2  successfully  responds  to 
commenters'  concerns  that  emission 
requirements  of  Option  2  be  based  on 
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technology  that  is  actually  available, 
rather  than  technology  that  is  projected 
to  be  available.  EPA  also  believes  that 
Option  2  does  not  sacrifice  the  stability 
that  is  necessary  for  the  averaging 
program  to  succeed.  The  emissions 
levels  required  under  Option  2  are 
based  on  certification  data  at  two 
discreet  points  in  time  and  allow  urban 
bus  operators  the  same  amount  of  lead 
time  as  is  provided  under  Option  1. 

EPA  chose  July  1996  as  the  deadline 
for  equipment  to  be  certified  under 
Option  2  because  EPA  believes  that  all 
retrofit/rebuild  equipment  likely  to  be 
available  under  the  program  will  have 
been  certified  by  July  1996  for  two 
reasons.  First,  because  the  program  is 
limited  to  pre-1994  urban  buses  and  the 
number  of  buses  affected  will  decrease 
as  more  of  these  buses  are  retired, 
manufacturers  will  have  to  certify 
equipment  before  the  program  begins  in 
1995,  or  shortly  thereafter,  in  order  to 
maximize  the  number  of  urban  buses 
that  would  use  the  equipment.  Second, 
the  manufacturers  likely  to  develop 
retrofit/rebuild  equipment  have  been 
aware  of  the  urban  bus  retrofit/rebuild 
program  since  September  1991,  when 
the  original  NPRM  was  published. 

Given  the  amount  of  leadtime  that 
remains  before  EPA’s  second 
determination  in  July  1996,  there  should 
be  sufficient  time  to  certify  equipment. 
Also,  EPA  believes  that  further  reviews 
of,  and  changes  to,  the  emission 
requirements  of  Option  2  will 
compromise  the  stability  of  the  program, 
as  bus  operators  will  be  required  to 
change  continually  the  target  emission 
levels.  For  these  reasons,  EPA  does  not 
believe  that  revisions  subsequent  to  July 
1996  are  necessary. 

The  calculations  of  TLFs  will  be 
based  on  the  amount  of  retrofit 
equipment  that  is  certified  to  meet  the 
current  Option  1  emission  reduction 
requirements  (i.e.,  certifying  to  a  0.10  g / 
bhp-hr  PM  standard  or  a  25  percent  or 
greater  reduction  in  PM)  and  is  available 
to  all  affected  operators  for  less  than  the 
life  cycle  cost  limits;  $7,940  (in  1992 
dollars)  and  $2,000  (in  1992  dollars), 
respectively.  Because  Option  2  is 
intended  to  be  an  option  available  to  all 
operators,  EPA  will  only  consider 
equipment  that  has  been  certified  to  be 
available  to  all  affected  urban  bus 
operators  for  less  than  the  life  cycle  cost 
limits  of  Option  1.  (The  reader  is 
directed  to  section  H.C.  of  today’s  action 
for  a  complete  discussion  of  the  life 
cycle  cost  certification  requirements.) 
Specifically,  the  post-rebuild  particulate 
levels  for  each  engine  model  tnat  urban 
bus  operators  will  use  to  calculate  their 
TLFs,  as  specified  in  §  85.1403 
(c)(l)(iii),  shall  coincide  with  the  post¬ 


rebuild  particulate  levels  (determined 
during  certification)  of  technology 
actually  certified  to  meet  Option  l’s 
current  emission  reduction 
requirements  and  life  cycle  cost  limits 
(for  all  affected  bus  operators).  By 
revising  the  regulations  in  this  way, 

EPA  will  maintain  a  program  which 
results  in  equivalent  emission 
reductions  under  both  Option  1  and 
Option  2. 

There  are  two  minor  exceptions  to  the 
general  rule  that  post-rebuild  emission 
levels  for  calculation  of  the  TLF  shall 
equal  the  certification  level  for 
equipment  certified  under  Option  1. 

First,  where  the  pre-rebuild  emission 
level  for  the  particular  type  of  engine  is 
greater  than  or  equal  to  0.10  g/bhp-hr, 
the  post-rebuild  emission  level  for  that 
engine  type  for  calculation  of  the  TLF 
shall  not  be  less  than  0.10  g/bhp-hr. 
Thus,  even  if  a  manufacturer  of  retrofit 
equipment  can  certify  a  rebuilt  engine  at 
a  PM  level  below  0.10  g/bhp-hr  and  can 
still  meet  the  cost  limitations  of  Option 
1,  the  engine’s  post-rebuild  PM  level,  for 
purposes  of  calculating  an  operator’s 
TLF,  shall  be  0.10  g/bhp-hr.  This  is 
because  Option  1  only  requires  that 
retrofit  equipment  be  certified  to  reduce 
PM  emissions  to  0.10  g/bhp-hr.  If 
Option  2  were  to  require  that  the  post- 
rebuild  PM  level  for  a  type  of  engine  be 
less  than  0.10  g/bhp-hr,  then  it  would  be 
more  stringent  than  Option  1.  However, 
as  with  Option  1,  if  an  engine  model 
was  initially  certified  at  an  emission 
level  below  0.10  g/bhp-hr  when  it  was 
a  new  engine  model,  then  the  post- 
rebuild  PM  standard  for  that  model 
shall  be  equal  to  its  original  certification 
level.4 

Second,  the  post-rebuild  emission 
level  for  pre-1988  engine  models 
scheduled  under  Figure  1  to  be  rebuilt 
in  1995  (i.e.,  all  engine  models  with 
model  years  1984  or  1987),  shall  not 
require  that  such  models  meet  a  0.10  g/ 
bhp-hr  standard  even  if  retrofit 
equipment  is  certified  to  meet  the  0.10 
g/bhp-hr  standard  and  the  life  cycle  cost 
requirements  of  Option  1  for  such 
models.  In  the  July  1992  notice,  EPA’s 
adjusted  rebuild  schedule  assumed  that 
1988  and  later  MY  engines  normally 
scheduled  to  be  rebuilt  in  1995  would 
be  rebuilt  one  year  earlier,  and  that 
engines  scheduled  to  be  rebuilt  later 
than  1995  would  have  their  rebuilds 
postponed,  in  order  to  delay  or 
eliminate  the  high  cost  of  incorporating 
expensive  retrofit  technology  in 
rebuilds.  The  rebuild  schedule  for  pre- 


4  Two  model  year  1903  engine  models,  the  DDC 
6V92TA  DOECD  (trap)  and  the  Cummins  L10  EC 
(trap)  were  certified  with  PM  emission  ievels  below 
0.10  g/bhp-hr. 


1988  model  year  engines  was  not 
modified  because  EPA  believed  that 
such  engines  would  only  likely  receive 
engine  upgrades  that  would  not  add 
significant  enough  costs  to  warrant 
shifting  rebuild  schedules.  Although 
EPA  continues  to  believe  that  pre-1988 
model  year  engines  will  not  have 
equipment  certified  for  them  that  can 
meet  a  0.10  g/bhp-hr  PM  standard  for 
less  than  the  $7,940  incremental  life 
cycle  cost,  it  is  conceivable  that  retrofit 
technology  could  be  certified  for  such 
engines.  In  such  a  case,  EPA  believes 
that  urban  bus  operators  are  likely  to 
use  the  same  techniques  to  eliminate  the 
cost  of  such  retrofits  for  pre-1988  MY 
engines  as  they  are  expected  to  use  for 
1988  and  later  MY  engines,  i.e.,  moving 
rebuilds  scheduled  for  1995  up  to  1994 
Therefore,  for  pre-1988  engine  models 
scheduled  for  rebuild  in  1995  under 
Figure  1,  the  post-rebuild  emission  level 
used  for  calculating  the  TLF  shall  be 
based  on  the  emission  level  of 
technology  certified  to  achieve  a  25 
percent  PM  reduction  for  less  than  the 
$2,000  life  cycle  cost  limit  for  those 
engine  models,  if  any  has  been  certified, 
and  not  0.10  g/bhp-hr,  even  if 
equipment  has  been  certified  to  meet 
such  a  standard  for  less  than  the  $7,940 
life  cycle  cost  limit.  However,  if  retrofit 
equipment  is  certified  by  July  1, 1996  to 
meet  the  0.10  g/bhp-hr  PM  emission 
level  and  life  cycle  cost  requirements  of 
Option  1  for  any  model  year  1987 
engines  (which  are  scheduled  to  be 
rebuilt  again  in  1998),  then  those 
engines  for  which  such  equipment  has 
been  certified  by  July  1, 1996,  shall  be 
assumed  to  be  operating  at  a  post¬ 
rebuild  level  of  0.10  g/bhp-hr  after  their 
1998  rebuild,  for  calculating  TLFs  under 
Option  2. 

In  July  1994  and  July  1996,  EPA  will 
review  what  technology  has  been 
certified  to  meet  Option  l’s  emission 
reduction  requirements  and  cost  limits 
for  all  affected  operators.  EPA  will,  at 
that  time,  publish  in  the  Federal 
Register,  its  conclusions  regarding  what 
technology  is  available  and  state  the 
post-rebuild  emissions  ievels  that  will 
be  required  to  be  used  under  Option  2 
for  calculating  the  TLFs.  EPA  intends  to 
append  these  conclusions  to  the  Code  of 
Federal  Regulations  as  appendices  to 
part  85,  subpart  O,  after  July  1994  and 
July  1996. 

EPA  has  also  provided  in  the 
regulations  for  "default”  provisions  that 
will  automatically  go  into  effect  if  no 
technology  is  certified  for  any  engine 
model.  These  default  provisions  are 
designed  to  assure  some  minimum  level 
of  emission  reduction  for  the  retrofit/ 
rebuild  program. 
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If  as  of  July  1994,  no  technology  has 
been  certified  that  meets  both  the 
current  emission  reduction 
requirements  and  life  cycle  cost  limits 
under  Option  1  (for  all  affected 
operators),  EPA  will  retain  the 
technology  availability  assumptions  for 
Option  2  contained  in  today’s  action  for 
engines  scheduled  to  be  rebuilt  in  1995 
or  1996.  EPA  believes  that  bus  operators 
choosing  Option  2  will  still  be  able  to 
meet  the  requirements  of  Option  2, 
because  the  rebuild  schedule  used 
under  Option  2  assumes  that  all 
rebuilds  performed  in  1995  and  1996 
will  require  either  engine  upgrades  that 
are  currently  available  or  no  upgrade 
from  the  engine’s  original  configuration. 

If  as  of  July  1996,  there  is  still  no 
technology  certified  to  meet  Option  l's 
current  emission  reduction 
requirements  and  life  cycle  cost  limits 
(for  all  affected  operators),  then  EPA 
may  proceed  in  two  different  ways  as 
described  below. 


First,  if  no  retrofit  technology  of  any 
kind  has  been  certified  that  meets  the 
emission  reduction  requirements  of 
Option  1  by  July  1996,  operators  would 
only  be  required  to  rebuild  an  urban  bus 
engine  to  its  original  configuration  or,  at 
their  choice,  a  configuration  with  a  PM 
level  lower  than  the  original 
configuration. 

Second,  if  retrofit  technology  of  any 
kind  has  been  certified  to  meet  the 
emission  reduction  requirements  of 
Option  1  (but  has  not  been  certified  to 
be  available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  limits),  then 
default  requirements  will  go  into  effect 
for  both  Option  1  and  Option  2.  For 
Option  1,  EPA  will  require  urban  bus 
operators  to  install,  at  time  of  rebuild,, 
any  upgrade  kit  certified  for  that  engine, 
or  if  no  certified  upgrade  kit  exists,  to 
rebuild  the  engine  to  its  original 
configuration.  However,  under  this 
potential  Option  1  scenario,  an  urban 
bus  operator  would  not  be  required  to 
install  an  upgrade  kit  that  requires  a 


switch  from  mechanical  controls  to 
electronic  controls,  due  to  the 
substantial  equipment  changes  and  high 
costs  associated  with  such  upgrades. 

For  Option  2,  the  calculation  of  post¬ 
rebuild  particulate  levels  for  each 
engine  model  under  the  TLF  (see 
Section  85.1403,  paragraph  (c)(l)(iii)), 
will  be  the  post-rebuild  levels  contained 
in  Table  4.  The  post-rebuild  levels 
contained  in  Table  4  assume  that  all 
engines  are  upgraded  to  the  most  recent 
version  of  that  engine.  (EPA’s 
assumptions  do  not  include  upgrades 
which  require  a  switch  from  mechanical 
controls  to  electronic  controls,  given  the 
substantial  hardware  and  software 
changes  required  for  such  upgrades.) 
EPA  believes  that  such  upgrade 
assumptions  are  reasonable,  because 
such  upgrade  kits  either  already  exist  or 
are  expected  to  be  developed  by  the 
engine  manufacturers. 


Table  4.—  Urban  Bus  Engine  PM  Levels  Under  an  Upgrade-Only  Scenario  for  Option  2 


Engine  model 


DDC6V92TA  . 

DOC  6V92TA  DDECI 
DDC  6V92TA  DOECII 


DOC  Series  50  . 

DDC  6V71N . 

DDC  6V71T . 

DDC  8V71N  . . 

DDC  6L71TA . 

DOC  6L71TA  DDEC 
Cummins  L10  . . 


Cummins  L10  EC . 

Alternatively-fueled  engines 
Other  engines . 


1  Estimate  based  on  current  sales. 
3  Certification  level. 


Model  year  sold 

Percent  of 
affected 
population 

Pre-rebuild 
PM  level  (g/ 
bhp-hr) 

Post-rebuild 
PM  level  (g/ 
bhp-hr) 

1979-1987  . 

32 

0.50 

0.30 

1988-1989  . 

<1 

0.30 

0.30 

1986-1987  . 

4 

0.30 

0.30 

1988-1991  . 

21 

0.31 

0.25 

1992  . 

’6 

0.25 

0.25 

1993  (no  trap)  . 

1 6 

0.25 

0.25 

1993  (trap)  . 

1 6 

0.07 

0.07 

1993  . 

0.16 

0.16 

1973-1987  . 

8 

0.50 

0.50 

1988-1989  . 

0.50 

0.50 

1985-1986  . 

0.50 

0.50 

1973-1984  . 

0.50 

0.50 

1990  . 

0.59 

0.59 

1988-1989  . 

<i 

0.31 

0.31 

1990-1991  . 

<1 

0  30 

0.30 

1985-1987  . 

i 

0.46 

1988-1989  . 

0.46 

1990-1991  . 

0.46 

1992  . 

0.25 

1993  (trap)  . 

0.05 

Pre-1994  . 

0.10 

0.10 

Pre-1988  . 

8 

0.50 

0.50 

1988-1993  . 

(*) 

n 

Revising  Option  1  and  Option  2  in 
this  manner  will  help  to  guarantee  a 
minimum  level  of  emission  reductions 
reasonably  achievable  under  the  retrofit/ 
rebuild  program,  while  still  providing 
bus  operators  with  the  flexibility  and 
cost  advantages  that  an  averaging 
program  offers. 


B.  Emission  Standards  for  Pollutants 
Other  Than  PM 

AGA/NGVC  commented  that  the 
urban  bus  retrofit/rebuild  requirements 
of  the  CAA  do  not  limit  the  program  to 
PM  emissions  control  only.  AGA/NGVC 
commented  that  natural  gas  engine 
retrofits  can  achieve  significant  NO. 
reductions  and  therefore  recommended 
the  following  set  of  rebuild  standards 


for  pollutants  other  than  PM:  4.0  g/bhp- 
hr  NO„  1.2  g/bhp-hr  nonmethane 
hydrocarbon  (NMHC),  15.5  g/bhp-hr 
CO,  0.05  g/bhp-hr  formaldehyde.  They 
claim  that  such  standards  could  be 
achieved  by  new  or  retrofit  diesel 
engines  as  well  as  alternative  fuels. 
AGA/NGVC  also  commented  that  EPA 
should  base  the  cost  ceiling  on  the  cost 
effectiveness  of  NO,  control.  AGA 
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believes  this  would  allow  EPA  to  set  a 
$5,000  per  year  life  cycle  cost  ceiling. 

EPA  agrees  with  AGA/NGVC  that  the 
language  of  the  CAA  would  allow  EPA 
to  set  rebuild  standards  for  emissions 
other  than  PM  if  those  standards  were 
“reasonably  achievable”.  However, 
because  of  technological  limitations  of 
engines  covered  by  the  urban  bus 
retrofit/rebuild  program,  EPA  does  not 
believe  that  such  standards  for 
pollutants  other  than  PM  are 
“reasonably  achievable.”  EPA  does  not 
believe  that  reductions  of  emissions 
other  than  PM  to  levels  recommended 
by  AGA/NGVC  can  be  achieved  without 
the  use  of  alternative  fuels.  There 
currently  are  no  urban  bus  diesel 
engines  certified  that  can  achieve  the 
emissions  levels  recommended  by  AGA/ 
NGVC.  Moreover,  new  diesel  engines 
are  not  required  to  meet  a  4.0  g/bhp-hr 
NO*  level  until  the  1998  model  year. 

EPA  therefore  believes  that  such  a 
retrofit  standard  in  the  1995  time  frame 
would  force  urban  bus  operators  to 
convert  buses  to  alternative  fuels  at  time 
of  engine  rebuild. 

EPA  believes  forcing  all  bus  operators 
to  switch  to  alternative  fuel  technology 
to  comply  with  the  retrofit/rebuild 
program  would  be  unreasonable.  While 
AGA, 'NGVC  has  estimated  that 
equipment  for  a  natural  gas  conversion 
may  cost  as  little  as  $14,000,  another 
commenter  that  performed  a  conversion 
to  CNG  estimated  the  cost  to  be  about 
$40,000.  It  is  unrealistic  to  expect  that 
urban  bus  operators  could  afford  an 
extra  $5,000  per  year  cost  ceiling  for 
each  urban  bus  after  engine  rebuild,  as 
recommended  by  AGA/NGVC.  EPA 
believes  that  such  costs  would  force 
urban  bus  operators  to  cancel  rebuilds, 
reduce  operations,  and  raise  fares 
substantially.  (In  comments,  urban  bus 
operators  have  stressed  the  difficulty  of 
raising  fares  only  a  few  cents.) 

This  belief  is  supported  by  the 
legislative  history.  In  requiring  EPA, 
under  sections  219  (a)  and  (b),  to  set 
standards  for  1994  and  later  model  year 
urban  buses,  Congress  did  not  require 
alternative  fuels.  Instead,  under  section 
219(c)  of  the  CAA,  EPA  is  required  to 
test  1994  and  later  model  year  urban 
buses  to  determine  if  the  engines  are 
complying  with  the  PM  standard  under 
in-use  conditions.  Only  if  EPA 
determines  that  diesel  urban  buses  are 
failing  to  meet  the  1994  PM  standard 
under  in-use  operation,  is  EPA  directed 
to  require  new  urban  bus  engines  to  be 
powered  by  “low-polluting  ftiels.”  EPA 
believes  it  would  be  contradictory  and 
inappropriate  to  require  old  urban  buses 
to  meet  standards  more  stringent  than 
those  set  for  new  urban  buses. 


Even  a  less  extreme  NO*  standard  of 
5.0  to  6.0  g/bhp-hr,  currently  met  by 
later  model  year  diesel  engines,  would 
be  unreasonable  as  a  retrofit  standard. 

To  achieve  these  levels  with  new 
engines,  manufacturers  have  made 
significant  changes  to  urban  bus  engines 
that  cannot  be  easily  retrofit.  These 
changes  include  the  addition  of 
turbocharging,  aftercooling  and 
electronic  controls.  According  to 
comments,  adding  such  controls  would 
cost  between  $15,000  and  $20,000.  In 
addition  to  these  changes,  it  may  also  be 
necessary  to  replace  internal  engine 
components  with  newer  versions  of 
those  components,  as  with  a  basic 
engine  upgrade.  Also,  a  particulate  trap 
would  still  be  necessary  in  order  to 
achieve  a  PM  level  of  0.10  g/bhp-hr. 

Some  urban  bus  engine  lines  were 
discontinued  prior  to  the  1990  model 
year  and,  therefore,  were  not 
reconfigured  to  meet  the  more  stringent 
NO*  standards.  EPA  knows  of  no  way 
such  engines  could  be  upgraded  to  meet 
a  5.0  to  6.0  g/bhp-hr  NO,  standard. 
Based  on  information  provided  by 
Detroit  Diesel  for  its  engines,  upgrades 
are  available  that  achieve  reductions  in 
NO*.  However,  such  upgrades  are  only 
available  for  the  oldest  urban  bus 
engines  on  the  road  today.  These  older 
engines  are  not  expected  to  be  rebuilt 
under  the  retrofit/rebuild  program  and 
could  not  meet  a  5.0  g/bhp-hr  NO, 
standard  in  any  case. 

EPA  believes  that  in  some  cases,  an 
operator  may  find  it  reasonable  to  use 
alternative  fuel  technology  to  meet  the 
requirements  of  the  retrofit/rebuild 
program  and  that  the  use  of  alternative 
fuel  technology  should  not  be 
discouraged.  In  light  of  this,  EPA  has 
tried  to  provide  equal  opportunity  for 
all  technologies  to  participate  in  the 
retrofit/rebuild  program,  and  at  the 
same  time,  assures  that  such  equipment 
is  a  cost  effective  form  of  emission 
control.  The  change  to  life  cycle  costs 
for  determining  compliance  with  the 
cost  limits  was  designed  to  deal  with 
this  concern. 

For  the  reasons  noted  above,  EPA 
believes  that  it  would  be  unreasonable 
to  set  specific  rebuild  emissions 
standards  for  pollutants  other  than  PM. 
(As  discussed  below  in  the  certification 
requirements  section,  a  manufacturer 
would  be  required  to  submit  emissions 
information  showing  that  its.  equipment 
does  not  cause  the  engine  being  retrofit 
to  exceed  any  of  the  standards  to  which 
the  engine  was  originally  certified.)  It 
should  be  noted  that  other  programs 
may  encourage  operators  to  switch  to 
alternative  fuels  technologies,  resulting 
in  additional  emission  reductions  for 
pollutants  other  than  PM.  EPA  has 


recently  issued  guidance  to  the  states 
that  would  allow  for  the  trading  of 
urban  bus  NOx  and  PM  emission  credits 
between  mobile  and  stationary  sources. 
Under  such  a  trading  program,  NOx  and 
PM  credits  could  be  earned  by  an 
operator  that  exceeds  the  requirements 
of  the  retrofit/ rebuild  program  finalized 
in  today's  action. 

C.  Equipment  Certification 

EPA  received  a  variety  of  comments 
on  equipment  certification  in  the 
following  areas:  (1)  Test  procedures,  (2) 
use  of  existing  new  engine  certification 
data,  (3)  test  engines,  (4)  extrapolating 
test  data  to  other  engines,  (5)  public 
review  of  certification  applications,  (6) 
labeling,  (7)  financial  stability  of 
manufacturers,  (8)  urban  buses  retrofit 
before  1995,  and  (9)  who  can  certify 
equipment  configurations.  The 
following  section  summarizes  and 
responds  to  the  comments  on  each  of 
these  areas. 

In  general,  equipment  used  to  meet 
the  requirements  of  the  retrofit/rebuild 
program  will  either  have  to  be  certified 
to  achieve  the  PM  reductions  consistent 
with  the  Option  1  emission  reduction 
requirements  or  for  use  only  with 
Option  2.  To  be  used  for  Option  1,  the 
equipment  would  be  certified  as 
meeting  the  0.10  g/bhp-hr  PM  standard 
or  as  achieving  a  25  percent  or  greater 
reduction  in  PM.  Equipment  used  for 
Option  2  must  be  certified  as  providing 
some  level  of  PM  reduction  that  would 
in  turn  be  claimed  by  urban  bus 
operators  when  calculating  their  average 
fleet  PM  levels  attained  under  the 
program.  Technology  must  be  certified 
in  order  for  urban  bus  operators  to  take 
credit  for  a  reduction  in  PM  provided  by 
that  technology.-5  All  new  certification 
testing  of  diesel  fueled  engines  should 
be  performed  using  federally  required 
low  sulfur  diesel  fuel. 

In  addition,  in  order  for  equipment  to 
be  a  trigger  under  Option  1,  other 
information  regarding  cost  must  be 
submitted  in  the  application  for 
certification  by  the  certifier.  This 
additional  cost  information  is  necessary 
to  determine  the  life  cycle  cost  of  the 
retrofit/rebuild  equipment  and  is 
detailed  in  the  discussion  of  the  cost 
ceilings  in  the  Option  1  section  above. 
For  equipment  to  be  considered  as  a 
trigger  for  an  engine  model  nationwide, 
the  certifier  must  guarantee  that  the . 
equipment  will  be  offered  for  under  the 
appropriate  life  cycle  cost  ceiling  to  all 
affected  urban  bus  operators. 


'Certification  requirements  are  authorized  in  the 
Dean  Air  Act  under  sections  202(a)  (as  referenced 
by  section  219(d)).  206,  219(e),  and  301(a). 
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There  may  be  cases  where  retrofit 
systems  are  similar  but  have  some 
differences  in  componentry  or 
electronic  controls  in  order  to  operate 
with  different  engine  or  coach  types. 
Such  systems  must  be  certified 
separately  unless  the  certifier  can  show 
that  the  differences  are  not  emissions 
related  and  do  not  have  an  impact  on 
the  emissions  performance  of  the 
system. 

1.  Test  Procedures 

EPA  received  comments  on  the  use  of 
chassis  dynamometer  testing  for 
certification  of  equipment.  DOE 
recommended  allowing  chassis 
dynamometer  testing  to  be  used  to  show 
emission  reductions  under  Option  2. 
DOE  commented  that  chassis  testing 
should  be  allowed  using  a  test  cycle 
representative  of  local  transit  operator 
driving  patterns.  SEPTA  raised  concerns 
over  the  use  of  a  test  procedure  other 
than  the  FTP.  SEPTA  claims  another 
test  procedure  may  not  Correlate  well 
with  the  FTP  and  may  not  guarantee 
emissions  reductions  required  by 
Option  1. 

In  response  to  these  comments,  EPA 
is  retaining  the  approach  contained  in 
the  July  1992  notice.  Under  today’s 
action,  a  certifier  may  use  a  chassis- 
based  test  cycle  representative  of  typical 
urban  bus  operation  to  show 
compliance  with  the  25  percent  or 
greater  PM  reduction  requirement.  EPA 
is  not  specifying  a  specific  chassis-based 
test  procedure  to  be  used  in  this  action. 
However,  the  certifier  will  be  required 
to  submit  information  to  EPA  which 
supports  the  test  cycle  as  a  typical  urban 
bus  cycle.  Based  on  the  information, 
EPA  will  make  a  determination  if  the 
chassis-based  test  cycle  is  representative 
of  actual  urban  bus  operation.  If  EPA 
approves  the  test  cycle,  then  the  test 
cycle  can  be  used  for  the  purpose  of 
certifying  retrofit/rebuild  equipment  to 
achieve  a  25  percent  or  greater  PM 
reduction.  EPA  believes  that  buses 
achieving  a  25  percent  PM  reduction  on 
a  chassis  test  procedure  representative 
of  typical  urban  bus  operation  would  be 
expected  to  achieve  a  similar  level  of 
control  under  the  FTP  and  in  use. 

AGA  commented  that  if  EPA  does  not 
have  certification  test  procedures 
established  for  natural  gas  engines,  EPA 
should  accept  California  certification 
data  as  evidence  of  meeting  a  0.10  g / 
bhp-hr  PM  standard.  EPA  believes 
AGA's  request  to  use  California 
certification  data  is  reasonable.  EPA 
assumes  that  its  test  procedures  for 
certification  of  gaseous  fueled  engines 
will  be  in  place  in  time  for  certification 
of  equipment  for  this  program  and  that 
the  test  procedures  will  be  similar  to 


those  used  by  California.  In  the  event 
that  EPA  does  not  have  its  certification 
procedures  in  place,  a  manufacturer 
should  not  be  penalized  by  the  lack  of 
appropriate  test  procedures.  In  such 
cases,  EPA  retains  flexibility  to  consider 
other  data,  such  as  that  required  for 
certification  in  California. 

EPA  is  requiring  that  certification 
testing  be  conducted  using  the  heavy- 
duty  engine  FTP  or  a  test  cycle 
determined  to  yield  equivalent  results. 
However,  where  federal  test  procedures 
are  applicable,  other  test  procedures 
will  be  considered  only  as  described 
above.  Test  procedures  other  than  the 
FTP  must  be  approved  by  EPA.  The 
current  FTP  does  not  specify  procedures 
specifically  designed  for  testing  traps, 
and  for  this  equipment  an  approved 
alternate  procedure  may  be  appropriate. 
EPA  is  currently  evaluating  procedures 
for  testing  traps,  and  interested  parties 
are  encouraged  to  consult  EPA  for  future 
development  in  this  area. 

2.  Use  of  Existing  New  Engine 
Certification  Data 

EPA  received  comments  from 
equipment  manufacturers  regarding  the 
use  of  new  engine  certification  data  to 
demonstrate  emissions  of  retrofit 
engines.  EPA  proposed  to  allow  the  use 
of  existing  new  engine  certification  data 
when  an  upgrade  brings  an  engine  to  a 
certified  configuration.  Korody-Colyer 
commented  that  such  provisions  did  not 
provide  a  sufficient  level  of  control  and 
safety.  It  claims  that  because  an  older 
engine  has  undergone  stress  and  wear, 
it  will  perform  differently  than  a  new 
certification  engine.  Instead,  Korody- 
Colyer  recommends  that  all  retrofit  kits 
be  required  to  undergo  the  same 
certification  testing. 

Detroit  Diesel  requested  the  EPA 
allow  the  use  of  existing  certification 
data  in  all  cases  where  it  is  available, 
including  when  aftertreatment  is  used. 
Donaldson  Company  also  requested  that 
EPA  allow  the  use  of  certification  data 
from  certification  of  new  engines  for 
certification  of  rebuilds  using 
aftertreatment  devices. 

EPA  continues  to  believe  that  the  use 
of  new  engine  certification  data  should 
be  allowed  for  the  retrofit/rebuild 
program.  When  an  engine  is  rebuilt 
under  this  program  it  must  be  rebuilt  to 
an  engine  configuration  that  has  been 
certified  under  this  program.  The  rebuilt 
engine  must  match  the  certification 
engine  in  terms  of  specifications, 
tolerances,  and  calibrations.  This 
provides  assurance  that  emissions  will 
match  that  of  the  certification  engine. 
EPA  believes  that  it  does  not  matter 
whether  the  configuration  is  tested  as 
part  of  new  engine  certification  testing 


or  if  testing  is  done  specifically  for  this 
program.  Requiring  testing  of  the  exact 
same  engine  configuration  specifically 
for  this  program  would  be  of  little  value. 

EPA  is  allowing  the  use  of  new 
engine/emission  control  system 
certification  data  for  the  retrofit/rebuild 
program  as  long  as  the  retrofit  brings  the 
rebuilt  engine  to  a  configuration 
matching  the  certified  configuration  as 
described  above.  Certification  data  from 
new  engine  certification  can  be  used 
whether  the  rebuild  configuration 
includes  an  engine  upgrade,  an 
alternative  fuel  engine,  or  an 
aftertreatment  device.  It  should  be  noted 
that  even  though  EPA  will  accept 
certification  data  as  described  and  no 
additional  testing  may  be  needed, 
manufacturers  still  must  apply  for  and 
be  granted  certification  before  their 
equipment  may  be  used  to  meet 
program  requirements. 

3.  Test  Engines 

If  certification  data  does  not  already 
exist,  testing  will  have  to  be  performed. 
EPA  proposed  that  when  new  engine 
certification  does  not  exist,  testing 
should  be  conducted  using  engines  that 
have  been  previously  rebuilt.  Detroit 
Diesel  commented  that  requiring 
certification  testing  on  in-use  rebuilt 
engines  is  costly  and  unnecessary. 
Locating  and  procuring  such  equipment 
will  be  difficult  and  may  limit  the 
availability  of  certified  equipment  for 
the  program.  Detroit  Diesel  pointed  out 
that  rebuilding  an  engine  generally 
restores  an  engine  to  its  “as  new” 
condition. 

EPA  agrees  that  requiring  certification 
using  a  previously  rebuilt  engine  is 
unnecessary,  with  one  exception.  In 
cases  where  a  25  percent  reduction  must 
be  demonstrated  through  new  testing 
because  certification  data  does  not 
already  exist,  baseline  testing  must  be 
performed  with  either  an  engine  that 
has  not  been  used  or  a  newly  rebuilt 
engine.  The  PM  reduction  must  be 
shown  to  be  incremental  to  any 
reduction  that  may  have  been  achieved 
with  a  standard  rebuild. 

In  cases  where  testing  with  a  diesel 
engine  is  done  to  demonstrate  a  level  at 
or  below  the  0.10  g/bhp-hr  PM  standard 
or  another  level  for  Option  2,  EPA  only 
requires  that  the  engine  be  set  to 
manufacturer  specifications  for  testing. 

EPA  receivea  comments  that  the 
Agency  should  allow  the  use  of  the  pre¬ 
rebuild  and  post-rebuild  emission  levels 
used  for  Option  2  (see  Table  3)  when 
certifying  hardware  as  meeting  the  25 
percent  requirement  for  Option  1.  In 
constructing  Table  3,  EPA  relied  on 
engine  certification  data  where  possible. 
In  cases  where  certification  data  was  not 
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available  for  constructing  Table  3,  such 
as  with  pre-1988  MY  engines,  EPA 
either  used  numbers  supplied  by  the 
engine  manufacturer  or  assumed  a  level 
of  0.50  g/bhp-hr. 

EPA  must  have  actual  test  data  to 
verify  that  the  retrofit  kits  actually 
achieve  a  25  percent  reduction  (or 
whatever  reduction  is  being  claimed  by 
the  manufacturer).  In  cases  where  new 
engine  certification  data  exists  for  the 
pre-rebuild  and  post-rebuild  engine 
configurations,  the  manufacturer  may 
use  it  to  demonstrate  that  a  25  percent 
reduction  is  achieved.  In  cases  where 
new  engine  certification  data  does  not 
exist  for  either  the  pre-rebuild  or  post¬ 
rebuild  engine  configuration,  other 
certification  data  is  required  to  be 
provided  to  EPA  by  the  certifier. 

4.  Extrapolating  Test  Data  To  Other 
Engines 

EPA  proposed  that  if  the  same 
aftertreatment  system  was  being 
certified  for  more  than  one  engine 
model,  the  equipment  manufacturer 
would  only  need  to  perform  testing  on 
the  engine  model  with  the  highest-out 
PM  level  to  show  that  all  the  engines 
would  meet  a  0.10  g/bhp-hr  standard 
using  the  aftertreatment. 

Urban  bus  engines  have  been  certified 
to  the  1993  0.10  g/bhp-hr  urban  bus  PM 
standard  using  the  Donaldson  trap 
system.  Donaldson  believes  that 
certification  test  results  from  new 
engine/trap  certification  testing  can  be 
extrapolated  to  all  other  engine  models 
including  older  models  to  show 
compliance  with  the  0.10  g/bhp-hr 
standard,  based  on  a  demonstrated  trap 
efficiency.  Donaldson  provided  a 
discussion  of  trapping  efficiencies  as 
they  apply  to  the  volatile  and 
nonvolatile  fractions  of  the  particulates. 
Donaldson  stated  that  testing  has  shown 
a  trapping  efficiency  of  97  percent  for 
the  non-volatile  fraction  of  the 
particulate  and  a  trapping  efficiency  of 
66  percent  for  the  volatile  fraction  of 
particulates.  Donaldson  commented  that 
older  engines  have  higher  volatile 
fractions  and  four  cycle  engines  have 
lower  volatile  fractions  and  that  worst 
case  volatile  fractions  are  approximately 
50  percent.  Donaldson  concludes  in  its 
comments  that  even  for  worst  case 
engines,  their  particulate  trap  provides 
an  overall  trapping  efficiency  of  above 
80  percent. 

EPA  believes  that  extrapolating 
results  from  a  low  emitting  engine  to  a 
high  emitting  engine  does  not  provide 
an  adequate  estimate  of  the  actual  PM 
emissions  level  and  therefore,  does  not 
assure  compliance  with  a  0.10  g/bhp-hr 
PM  standard.  Emissions  during  trap 
regeneration  may  be  higher  with  higher 


engine-out  PM  levels.  This  would  be 
especially  true  for  single  trap  bypass 
systems  that  potentially  could  bo 
certified  for  use  in  the  program. 

EPA  will  allow  results  to  be 
extrapolated  to  engine  types  and  model 
years  known  to  have  engine-out  PM 
levels  equal  to  or  less  than  that  of  the 
test  engine,  as  proposed  in  the  NPRM. 
EPA  received  no  comments 
discouraging  such  a  practice.  EPA 
believes  that  testing  on  the  worst  case 
engine  will  provide  adequate  assurances 
that  engines  with  lower  PM  levels 
retrofit  with  the  trap  system  will  meet 
the  standard.  EPA  believes  requiring 
testing  on  each  model  and  model  year 
would  be  of  little  value  given  the 
limited  amount  of  variability  in  trap 
efficiency  that  is  likely  to  occur  among 
engines.  Retrofit  systems  that  have 
differences  in  componentry  or 
electronic  controls  must  be  certified 
separately  unless  the  certifier  can  show 
that  the  differences  are  not  emissions 
related  and  do  not  have  an  impact  on 
the  emissions  performance  of  the 
system.  EPA  reserves  the  right  to  request 
data  or  information  showing  that  the 
particulate  emission  reduction 
efficiency  of  the  retrofit/rebuild 
equipment  being  certified  for  use  with 
more  than  one  engine  family  does  not 
vary  significantly  among  the  engine 
families. 

5.  Durability  Testing 

MECA  and  Detroit  Diesel  felt  that 
durability  testing  should  be  required  for 
certification.  Detroit  Diesel  commented 
that  the  in-use  emissions  integrity  of  the 
equipment  should  be  established  by 
requiring  long  term  emissions  testing  for 
certification  rather  than  through  in-use 
enforcement  testing. 

EPA  believes  that  it  is  necessary  to 
maintain  the  option  of  performing  in- 
use  testing  as  described  in  the  liability 
section  below.  EPA  believes  that, 
therefore,  it  is  sufficient  to  hold 
manufacturers  responsible  for  the 
emission  performance  of  their 
equipment  through  an  emissions 
performance  warranty,  also  discussed 
below  in  the  liability  section. 

Durability  is  a  function  of  the 
equipment’s  ability  to  maintain  its 
emission  performance  over  time.  While 
equipment  could  cease  to  function 
altogether,  it  is  more  likely  that 
equipment  would  cease  to  function  as 
well  as  it  did  originally.  Manufacturers 
will  want  to  evaluate  the  durability  of 
their  equipment  before  selling  it  under 
this  program  to  minimize  their  liability 
risk.  Manufacturers  would  take 
deterioration  into  consideration  when 
deciding  if  they  can  meet  a  0.10  g/bhp- 
hr  standard  or  a  25  percent  reduction 


over  the  performance  warranty 
described  in  the  liability  section  below 
Manufacturers  will  have  the  option  of 
certifying  to  a  higher  level,  allowing 
their  equipment  to  be  used  under 
Option  2,  if  they  are  concerned  about 
the  durability  of  their  equipment. 

6.  Public  Review  of  Notification  of 
Intent  to  Certify 

EPA  is  providing  a  45  day  public 
review  and  comment  period  for  all 
certification  notifications  submitted  to 
EPA.  EPA  believes  that  such  a  period  is 
essential  in  order  to  ensure  program 
requirements  remain  reasonable. 

EPA  received  many  comments  in 
support  of  such  a  process.  Engine 
manufacturers  requested  a  review  of  any 
retrofit  kit  for  their  engine  in  order  to 
identify  any  problems  with  using  the 
equipment  on  their  engines.  APTA  also 
requested  an  opportunity  for  engine 
manufacturers,  bus  manufacturers,  and 
transit  companies  to  review 
notifications  to  ensure  equipment  is 
compatible  with  affected  vehicles.  EPA 
will  consider  public  comment  in  its 
review  of  notifications  and  expects  this 
process  to  proceed  expeditiously.  This 
review  process  up  to  a  point  of  decision 
on  equipment  certification,  is  expected 
to  be  complete  within  6  months.  EPA 
will  publish  in  the  Federal  Register  the 
effective  date  of  equipment  certification. 

7.  Labeling 

EPA  received  comments  that  it  would 
be  burdensome  to  label  every  part  in  a 
kit.  Rather,  the  rebuild  kit  supplier 
should  be  required  to  supply  a  single 
label  that  can  be  placed  on  the  engine 
at  time  of  rebuild.  EPA  agrees  that  such 
provisions  would  meet  the  needs  of  the 
program.  Such  a  label  must  include  the 
model  number  and  serial  number  of  the 
kit,  along  with  the  statement  “Certified 
to  EPA  Urban  Bus  Engine  Rebuild 
Standards”  and  the  PM  emission 
certification  level. 

Korody-Colyer  raised  a  concern  that 
certifying  a  “kit”  rather  than  individual 
parts,  could  lead  to  parts  substitutions 
with  no  way  for  an  urban  bus  operator 
to  determine  what  parts  are  supposed  to 
be  in  the  kit.  EPA  is  requiring  all  parts 
in  a  kit  to  be  identified  by  part  number 
at  time  of  certification.  A  list  of  parts 
and  identification  numbers  must  be 
included  in  each  kit  sold  to  an  urban 
bus  operator.  This  will  allow  the  urban 
bus  operator  to  determine  that  the  kit 
contains  the  same  components  as  that 
certified  by  EPA. 

8.  Financial  Stability  of  Manufacturer 

Some  commenters  recommended  that 
EPA  require  equipment  suppliers  to 
supply  information  showing  that  they 
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are  financially  able  to  honor  warranty 
claims.  EPA  does  not  believe  that  it  is 
necessary  to  require  financial 
information  to  be  supplied  by 
equipment  suppliers  given  the  elements 
of  the  program  protecting  urban  bus 
operators.  Warranty  claims  from  urban 
bus  operators  are  not  likely  to  be 
overwhelming  because  they  will  just  be 
for  replacing  or  repairing  equipment.  If 
urban  bus  operators  are  concerned  with 
the  financial  stability  of  a  company, 
they  can  use  other  certified  equipment. 
Urban  bus  operators  have  additional 
flexibility  under  Option  2  to  avoid  using 
such  equipment.  Also,  the  certification 
process  will  be  a  deterrent  to 
unscrupulous  business  practices 
because  of  the  cost  of  certification 
testing  and  the  public  review  of 
certification  applications.  EPA  believes 
that  the  certification  procedures 
adopted  in  today’s  action  are  sufficient 
to  protect  urban  bus  operators  from 
being  required  to  use  substandard 
equipment  produced  by  financially 
unstable  manufacturers. 

9.  Urban  Buses  Retrofit  Before  1995 

Many  commenters,  including  engine 
manufacturers,  raised  issues  regarding 
the  use  of  opacity  testing  and  the  stall 
test  proposed  by  EPA  as  a  check  that 
alternatively-fueled  or  trap-equipped 
retrofit  before  1995  buses  are  performing 
properly.  The  commenters  were 
concerned  that  such  buses  may  have 
visible  emissions  and  still  be  meeting  a 
0.10  g/bhp-hr  PM  standard.  Alternative 
approaches  were  suggested  by 
commenters.  Detroit  Diesel 
recommended  that  urban  bus  operators 
affected  by  these  provisions  could 
submit  a  description  of  their  systems, 
allowing  an  EPA  review  on  a  case-by- 
case  basis.  Detroit  Diesel  pointed  out 
that  equipment  installed  before  1995 
will,  in  most  cases,  be  either  certified  or 
close  prototypes  of  certified  equipment. 
APTA  and  Donaldson  suggested  that  it 
would  be  sufficient  for  bus  operators  to 
provide  records  of  equipment 
installation  and  maintenance  showing 
the  equipment  is  in  good  mechanical 
condition. 

Houston  Metropolitan  Transit 
Authority  provided  information  on 
extensive  smoke  testing  it  performs  on 
vehicles  on  a  regular  basis.  Where  such 
test  data  is  available,  it  may  be  useful  in 
substantiating  claims  that  equipment  is 
functioning  properly.  EPA  wishes  to 
encourage  urban  bus  operators  to 
monitor  emission  reduction  equipment 
through  all  available  means  of  testing. 

EPA  supports  the  voluntary 
installation  of  emission  reduction 
equipment  before  the  start  of  the 
piogram.  With  today's  action,  EPA  is 


allowing  the  continued  use  of 
uncertified  equipment  installed  before 
the  beginning  of  the  program.  Based  on 
data  from  equipment  substantially 
similar  to  that  currently  being  used, 

EPA  believes  that  retrofit  equipment 
currently  being  sold  to  urban  bus 
operators  perform  well  with  regard  to 
emissions.6  Also,  as  pointed  out  by 
Detroit  Diesel,  systems  used  prior  to 
1995  are  generally  either  identical  or  are 
close  prototypes  of  systems  that  have 
been  certified. 

Urban  bus  operators  may  assume  a 
PM  emissions  level  of  0.10  g/bhp-hr  for 
dedicated  gaseous  fueled,  alcohol 
fueled,  or  trap-equipped  buses  for  both 
Option  1  and  Option  2.  For  an  upgrade 
bringing  an  engine  to  a  previously 
certified  configuration,  EPA  will  assume 
that  the  retrofit  bus  is  operating  at  the 
certification  level  of  the  later  model  year 
engine  EPA  will  not  require  any 
specific  testing  to  be  performed  on  such 
equipment.  According  to  commenters, 
opacity  testing  does  not  accurately 
indicate  if  equipment  is  above  the  0.10 
g/bhp-hr  level  in  ail  cases. 

EPA  will  hold  the  urban  bus  operator 
responsible  for  properly  maintaining 
such  equipment.  EPA  is  adopting  the 
approach  of  allowing  equipment  to  be 
used  as  long  as  the  urban  bus  operator 
maintains  records  showing  that  the 
equipment  has  been  properly 
maintained  and  is  in  good  working 
condition.  During  an  audit,  EPA  may 
also  inspect  vehicles  to  ensure 
equipment  is  functioning  properly. 

10.  Who  Can  Certify  Technology 

EPA  received  comments  from  SEPTA 
that  transit  operators  should  not  have  to 
rely  only  on  equipment  certified  by  the 
manufacturer.  SEPTA  commented  that 
transit  operators  should  be  able  to 
independently  test  and  certify  a 
particular  combination  of  hardware 
devices  as  meeting  the  program 
requirements.  SEPTA  reasoned  that 
once  equipment  is  certified  by 
manufacturers  for  under  the  cost  ceiling, 
there  would  be  little  incentive  for 
further  developments  in  technology.  A 
“user  certification”  would  allow  for 
new’  developments  that  might  otherwise 
not  be  available  from  the  manufacturers 
for  proprietary  reasons. 

Throughout  this  document,  EPA  has 
assumed  that  the  equipment 
manufacturers  or  suppliers  will  be  the 
certifiers  as  well  as  the  party  liable  for 
the  performance  of  the  retrofit 
equipment.  EPA  does  not  believe  that  it 


*  EPA  documents  "EPA  Testing  of  a  Methanol- 
Fueled  Detroit  Diesel  Corporation  6V92TA  Diesel 
Bus  Engine  and  “Heavy  -duty  Engine  Testing 
Report.  Donaldson  Dual  Trap  Oxidizer  System,  Test 
Results — 1990". 


is  likely  that  urban  bus  operators  will 
certify  equipment  and  assume  liability 
on  a  widespread  basis.  However,  EPA 
believes  that  allowing  certification  of 
equipment  not  already  certified  and 
made  available  by  parties  other  than  the 
equipment  manufacturer  is  acceptable. 
EPA  wants  to  support  efforts  to  make 
equipment  available  for  this  program  by 
maintaining  flexibility  where  possible. 
Equipment  must  be  certified  in  the 
manner  detailed  above,  regardless  of 
who  is  certifying  the  equipment.  Any 
liability  provisions  specified  for  the 
equipment  certifier  below  in  the 
liability  section  also  remain  the  same. 

D.  Liability  Provisions 

EPA  received  a  number  of  comments, 
both  specific  and  general,  on  the 
liability  provisions  contained  in  the  July 
1992  notice.  The  main  specific  comment 
on  the  proposed  liability  provisions  was 
that  EPA  should  not  have  an  in-use 
performance  warranty,  because  of  the 
small  number  of  vehicles  affected  by  the 
program  and  the  high  costs  of  an  in-use 
enforcement  program.  The  Engine 
Manufacturers  Association,  MECA,  and 
APTA  all  commented  that  instead  of  a 
performance  warranty,  EPA  should 
require  an  emission  defect  warranty 
equal  to  that  required  for  new  heavy 
duty  engines  (i.e.,  5  years,  or  100,000 
miles,  whichever  first  occurs). 

MECA,  Donaldson,  Detroit  Diesel,  and 
the  Engine  Manufacturers  Association 
all  commented  that,  if  EPA  were  to 
retain  a  performance  warranty,  the 
warranty  period  should  be  limited  to  the 
period  between  rebuilds.  Each  of  the 
commenters  suggested  that  a  290,000 
mile  in-use  compliance  period  is 
excessive  for  rebuilt  engines.  Detroit 
Diesel  also  submitted  comments 
requesting  that  the  performance 
warranty  period  should  be  no  more  than 
120,000  miles.  Korody-Colyer,  Detroit 
Diesel,  and  NYCTA  all  commented  that 
EPA  should  include  an  equivalent  hours, 
of  operation  in  addition  to  the  mileage 
requirements  of  the  performance 
standard.  MECA  and  Donaldson 
commented  that  if  EPA  should  retain  a 
performance  warranty,  trap 
manufacturers  should  only  be  liable  for 
trap  efficiency,  not  for  meeting  the  0.10 
g/bhp-hr  PM  standard. 

The  general  comments  requested  that 
EPA  clarify  specific  liability  provisions, 
including  how  in-use  performance 
would  be  enforced,  how  liability  would 
be  apportioned,  and  what  the  penalties 
for  equipment  failing  to  meet  the 
emission  requirements  would  be. 
Finally,  the  Engine  Manufacturers 
Association  requested  EPA  to  clarify 
that  engine  manufacturers  are  not 
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responsible  for  the  emissions 
performance  of  rebuilt/retrofit  engines. 

In  response  to  the  comments  on 
eliminating  the  in-use  performance 
warranty  requirements,  EPA  disagrees 
that  a  performance  warranty  is 
unnecessary  and  is  retaining  an  in-use 
performance  warranty  as  part  of  today’s 
action.  EPA  believes  that  its  ability  to 
perform  in-use  testing  encourages 
equipment  manufacturers  to  design 
durable  retrofit/rebuild  equipment.  EPA 
also  believes  that  the  in-use 
performance  warranty  will  help  to 
assure  EPA  that  urban  bus  engines 
equipped  with  the  retrofit/ rebuild 
equipment  will  achieve  the  intended 
emission  reductions  over  the  in-use 
compliance  period  for  the  equipment. 

Based  on  the  comments  noted  above, 
EPA  agrees  that  there  is  sufficient 
reason  to  reduce  the  in-use  compliance 
period  for  retrofit  equipment.  EPA 
realizes  that  urban  bus  engines  being 
rebuilt  have  already  accumulated 
significant  mileage  of  around  200,000 
miles.  Requiring  retrofit  equipment  to 
be  warranted  for  an  additional  290,000 
miles  beyond  the  rebuild  point  appears 
to  be  overly  stringent.  (Under  current 
new  engine  regulations,  an  engine 
manufacturer’s  liability  disappears  once 
an  engine  has  been  rebuilt.)  However, 
EPA  believes  that  retrofit/rebuild 
equipment  should  be  able  to  function 
without  significant  maintenance  for  the 
same  number  of  miles  required  for  new 
HDE  emissions  control  equipment.  The 
current  maintenance  interval  for  new 
heavy  HDEs  is  150,000  miles.  Therefore, 
EPA  is  revising  the  in-use  compliance 
period  for  retrofit/rebuild  equipment  to 
150,000  miles.  At  the  end  of  the  in-use 
compliance  period,  an  urban  bus 
operator  would  be  required  to  either 
replace  the  equipment  with  new 
equipment,  or  the  operator  could  accept 
the  responsibility  to  maintain  the 
equipment  in  proper  operating 
condition.  (If  EPA  were  to  perform  an 
audit  of  an  urban  bus  operator  and 
determined  that  the  retrofit/rebuild 
equipment  was  not  maintained  properly 
on  such  buses,  the  operator  would  be 
subject  to  the  enforcement  penalties 
associated  with  the  retrofit/rebuild 
program.) 

EPA  is  not  including  an  hours  of 
operation  equivalent  in  the  in-use 
compliance  provisions  for  retrofit/ 
rebuild  equipment.  The  useful  life 
provisions  for  new  urban  bus  engines  do 
not  include  an  option  based  on 
equivalent  hours  of  operation. 

Therefore,  EPA  does  not  believe  that 
such  a  provision  is  necessary  for 
retrofit/rebuild  equipment. 

In  addition  to  the  performance 
warranty,  EPA  is  adopting  a  100,000 


mile  emissions  defect  warranty  in 
response  to  the  comments  noted  above. 
As  noted  in  the  comments,  EPA 
currently  has  an  emissions  defect 
warranty  in  place  for  heavy-duty 
engines  which  requires  manufacturers 
to  replace  emissions  control  equipment 
that  fails  in  use.  EPA  believes  that  an 
emissions  defect  warranty  for  retrofit/ 
rebuild  equipment  will  provide  urban 
bus  operators  with  similar  ability  to 
obtain  replacement  parts  for  retrofit/ 
rebuild  equipment  (still  under  warranty) 
that  fails  to  perform  under  in-use 
conditions.  Without  an  emissions  defect 
warranty,  an  equipment  manufacturer 
would  not  be  required  to  replace 
equipment  that  fails  unless  it  could  be 
proven  by  EPA  that  the  equipment 
caused  the  engine  family  generally  to 
fail  to  meet  the  rebuild  emission 
requirements  of  the  program  (0.10  g / 
bhp-hr  PM  standard  or  25  percent 
reduction  in  PM).  Since  testing  an  urban 
bus  engine  requires  removing  the  engine 
from  the  bus  and  shipping  the  engine  to 
a  laboratory  capable  of  performing 
engine  testing,  it  is  very  unlikely  that 
such  conditions  could  be  met  by  an 
operator.  For  these  reasons,  EPA  is 
adopting  a  100,000  mile  emissions 
defect  warranty  for  retrofit/rebuild 
equipment. 

EPA  continues  to  believe  that  the 
assignment  of  liability  to  the  various 
parties  proposed  in  the  July  1992  notice 
is  appropriate  and  is  therefore  retaining 
the  provisions  with  today’s  action. 
Under  the  liability  requirements, 
equipment  manufacturers  will  be 
responsible  for  performance  of  their 
emission  control  technology.  Bus 
operators  will  be  responsible  for  the 
proper  installation  and  maintenance  of 
the  equipment.  As  noted  by  the  Engine 
Manufacturers  Association,  under 
current  EPA  policy,  engine 
manufacturers  are  not  responsible  for 
the  emissions  performance  of  engines 
once  they  have  been  rebuilt.  However, 
if  an  engine  manufacturer  supplies 
retrofit/rebuild  equipment,  it  is 
responsible  for  the  emissions 
performance  of  the  equipment.7 

The  final  regulations  make  one  minor 
change  in  the  recordkeeping 
requirements  for  urban  bus  operators. 
As  proposed  in  the  July  1992  notice, 
urban  bus  operators  would  be  required 
to  keep  records,  such  as  purchase 
records,  receipts,  and  part  numbers, 
among  other  information,  until  all  pre- 
1994  model  year  urban  buses  are  retired 
from  the  operator’s  fleet.  EPA  now 

7  The  liability  and  warranty  provisions  of  this 
program  are  authorized  in  the  Clean  Air  Act  under 
sections  202(a)  (as  referenced  by  section  219(d), 
207.  219(e)  and  301(a)). 


believes  that  requiring  urban  bus 
operators  to  keep  such  information  until 
all  pre-1994  model  year  urban  buses  are 
retired  is  overly  burdensome  and 
unnecessary.  Instead,  the  final  rule 
requires  urban  bus  operators  to  keep 
information  for  five  years,  or  until  the 
next  time  the  engine  is  rebuilt.  This 
requirement  is  ongoing  in  the  sense  that 
once  the  engine  is  rebuilt,  purchase 
records,  receipts,  part  numbers  and  such 
information  related  to  a  rebuild  must 
then  be  kept  for  five  years  or  until  the 
next  time  the  engine  is  rebuilt. 

Under  provisions  set  by  the  Federal 
Transit  Administration  (FTA),  an  urban 
bus  operator  is  required  to  maintain 
similar  information  for  a  period  of  five 
years  for  equipment  purchased  with 
FTA  funds.  EPA  believes  that 
maintaining  the  required  information 
for  five  years,  or  until  the  next  time  the 
engine  is  rebuilt,  should  allow  EPA  an 
adequate  opportunity  to  audit  a  transit 
operator  and  determine  whether  the 
operator  is  in  compliance  with  the 
provisions  of  the  retrofit/rebuild 
program.  Therefore,  with  today’s  action, 
EPA  will  require  urban  bus  operators  to 
maintain  records  for  each  engine  being 
rebuilt  for  a  period  of  five  years,  or  until 
the  engine  is  rebuilt  again. 

E.  Enforcement 

EPA  received  few  comments  on  the 
proposed  enforcement  provisions  for  the 
retrofit/rebuild  program.  The  Engine 
Manufacturers  Association  and  Detroit 
Diesel  commented  that  EPA  should  not 
attempt  to  enforce  this  program  using 
in-use  testing.  Both  organizations  noted 
the  high  cost  of  testing,  the  difficulty  in 
determining  the  cause  of 
noncompliance  for  engines  failing  to 
meet  the  emission  reduction 
requirements,  and  the  limited  benefit  of 
the  program.  APTA  and  New  Jersey 
Transit  commented  that  EPA  should 
waive  penalties  against  urban  bus 
operators  if  noncompliance  with  the 
program  is  caused  by  delays  in  the 
procurement  and  delivery  of  equipment. 
No  comments  were  received  regarding 
the  determination  or  the  amount  of  the 
penalties. 

As  discussed  in  the  previous  section 
on  liability,  EPA  is  retaining  an  in-use 
performance  warranty  for  the  retrofit/ 
rebuild  program.  EPA  believes  that  it  is 
important  to  be  able  to  test  rebuilt 
engines  in  order  to  assure  that 
equipment  manufacturers  develop 
durable  equipment  that  complies  with 
the  emission  reduction  requirements  of 
the  program.  EPA  agrees  that  the  cost  of 
doing  such  testing  is  high  and  the 
benefit  of  the  program  is  limited. 
However,  EPA  does  not  believe  that 
such  reasons  justify  eliminating  EPA’s 
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ability  to  perform  in-use  testing  of 
rebuilt  engines. 

If  upon  testing  of  an  in-use  retrofit/ 
rebuilt  engine,  EPA  determines  that  an 
engine  is  not  meeting  the  emissions 
requirements  of  the  program,  EPA  may 
attempt  to  identify  the  cause  for  the 
failure.  Such  a  determination  will  be 
handled  on  a  case  by  case  basis.  If  EPA 
determines  that  the  failure  was  the  fault 
of  the  urban  bus  operator  or  *he  original 
engine  (i.e.,  the  equipment  was 
improperly  installed  or  maintained,  or 
the  engine-out  emissions  of  the  engine 
were  higher  than  that  of  the  engine  on 
which  the  retrofit  equipment  was 
certified)  then  no  action  would  be  taken 
against  the  equipment  manufacturer. 
However,  if  EPA  determines  that  the 
reason  for  the  failure  was  the  retrofit 
equipment,  EPA  would  require  the 
equipment  manufacturer  to  replace  the 
equipment,  assuming  the  100,000  mile 
defect  warranty  was  still  in  effect.  If  the 
defect  warranty  was  no  longer  in  effect, 
EPA  would  take  no  action  unless  EPA 
could  show  that  such  retrofit  equipment 
is  the  reason  for  other  in-use  urban  bus 
engines  failing  to  meet  the  emissions 
requirements  of  the  program.  In  such  a 
case,  EPA  would  have  the  authority  to 
recall  the  equipment  and  require  the 
equipment  manufacturer  to  repair  or 
replace  the  equipment. 

Under  the  enforcement  provisions  of 
the  CAA,  an  urban  bus  operator  would 
be  subject  to  a  civil  penalty  of  up  to 
$25,000  for  each  violation  of  the  Act. 
Under  Option  1,  the  penalty  provisions 
will  apply  to  each  urban  bus  that  is 
rebuilt  without  installing  the 
appropriate  equipment.  Under  Option  2, 
the  penalty  provisions  will  apply  to  the 
minimum  number  of  buses  that  would 
need  to  be  retrofit  or  rebuilt  in  order  to 
comply  to  their  TLF. 

Failure  to  comply  with  each 
requirement  of  the  program  for  each 
urban  bus  would  be  considered  a 
separate  violation  of  section  219  of  the 
CAA.  For  instance,  in  this  program,  the 
urban  bus  operator  is  required  to 
properly  install  certified  equipment  in 


where: 

B=Number  of  buses  in  fleet  as  of 


accordance  with  instructions  provided 
by  the  equipment  manufacturer. 
Therefore,  operating  an  urban  bus  with 
improperly  installed  retrofit/rebuild 
equipment  violate  the  Act  and  may 
subject  the  transit  operator  to  the 
imposition  of  civil  penalties.  As 
suggested  by  commenters,  EPA  would 
attempt  to  take  into  consideration 
whether  an  operator  failed  to  comply 
with  the  requirement  of  the  retrofit/ 
rebuild  program  due  to  equipment 
delivery  delays  that  were  out  of  the 
operator’s  control  in  determining  any 
penalty. 

III.  Final  Rule  Requirements 

As  a  result  of  today’s  action,  urban 
bus  operators  in  MSAs  and  CMSAs  with 
1980  populations  of  750,000  or  more 
will  be  required  to  choose  between  two 
options,  denoted  as  Option  1  and 
Option  2.  Operators  will  be  allowed  to 
switch  horn  one  option  to  the  other 
option  as  long  as  the  operator  can  show 
that  it  has  been  in  compliance  with  the 
option  to  which  it  has  switched  since 
the  beginning  of  the  retrofit/ rebuild 
program.  (As  applied  to  the  retrofit/ 
rebuild  program,  “operator”  means  a 
transit  authority,  state,  city  department, 
or  private  or  public  entity  controlling 
the  use  of  one  or  more  urban  buses.)  The 
provisions  of  the  urban  bus  retrofit/ 
rebuild  program  become  effective  on 
January  2, 1995. 

Under  Option  1,  a  rebuilt  or 
replacement  engine  must  meet  a  0.10  g/ 
bhp-hr  PM  emissions  standard  as  long 
as  equipment  is  certified  to  meet  such 
a  requirement  and  has  a  life  cycle  cost 
of  less  than  $7,940  (in  1992  dollars), 
incremental  to  a  standard  rebuild.  If  no 
equipment  is  available  that  meets  the 
above  requirements,  a  rebuilt  or 
replacement  engine  must  meet  a  25 
percent  reduction  in  PM  emissions  as 
long  as  equipment  is  certified  to  meet 
such  a  requirement  and  has  a  life  cycle 
cost  of  less  than  $2,000  (in  1992 
dollars),  incremental  to  a  standard 
rebuild.  If  no  equipment  is  available 
that  meets  either  of  these  provisions,  an 


engine  must  be  rebuilt  to  its  original 
configuration  or,  at  the  operator's 
choice,  a  configuration  with  a  PM  level 
lower  than  the  original  configuration. 

The  life  cycle  cost  noted  above  is  the 
summation  of  the  equipment  costs, 
installation  costs,  maintenance  costs, 
and  incremental  costs  associated  with 
fuel,  fuel  additives,  and  fuel  economy 
impacts  that  can  be  attributed  to  the 
retrofit  equipment,  incremental  to  a 
standard  rebuild.  Refueling  facility  costs 
and  other  facility  costs  associated  with 
the  use  of  retrofit  equipment  would  also 
be  included  in  the  life  cycle  cost 
determination.  If  an  equipment 
manufacturer  wishes  to  have  its  retrofit 
system  required  under  Option  1, 
information  allowing  EPA  and  others  to 
calculate  life  cycle  costs  must  be 
submitted,  in  addition  to  emissions  test 
data.  Details  of  the  information 
submission  requirements  and  how  costs 
are  to  be  calculated  is  provided  in  the 
summary  and  analysis  of  comments 
section  (section  ELA.l.a.)  of  today’s 
action. 

When  rebuilding  an  urban  bus  engine, 
an  operator  choosing  Option  1  would  be 
required  to  use  any  of  the  retrofit/ 
rebuild  equipment  certified  for  that 
specific  engine  which  meets  the 
emission  reduction  requirements  noted 
above.  Urban  bus  operators  will  be 
given  a  six  month  period  between 
certification  and  required  use  of 
equipment.  This  will  allow  operators 
time  to  procure  the  retrofit/rebuild 
equipment  necessary  for  engine 
rebuilding. 

Under  Option  2,  a  bus  operator’s  fleet 
average  PM  emissions  level  must  meet 
a  specific  target  level  for  each  year 
starting  on  January  1, 1996  based  on  the 
engine  model  and  age  distribution  of  the 
operator’s  urban  bus  fleet.  Using 
Equation  2,  an  operator  would  calculate 
the  target  level  for  its  fleet  (TLF)  for  all 
years  of  the  retrofit/rebuild  program. 
(TLF  values  should  be  rounded  to  two 
decimal  places.) 

Equation  2 


tlfcy  = 


f  1993  ^ 

I  (B„y)x(WPmy) 

\MY=CY-15  ) 

1993 

X  (bmy) 

MY  =CY-15 


Equation  2 


January  1, 1995  8 


•If  an  operator  were  to  add  more  pre-1994  urban 
buses  to  its  Beet,  the  operator  would  need  to 
recalculate  it  TLF  values,  including  such  additional 


WP=Weighted  projected  PM 
emissions  level 


buses,  as  if  they  were  In  the  fleet  as  of  January  1, 
1995. 
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CY=Calendar  year  of  target 
MY=Model  year 
where: 

i(Bjx(P£) 

WPMy=^J-^ - - 

X(B.) 

1 

z=All  engine  configurations  in  a  given 
model  year 

B=Number  of  buses  in  fleet  as  of 
January  1,  1995 
P*=Engine  specific  PM  level 9 
The  target  level  for  a  fleet  (TLF)  for  a 
given  year  represents  the  weighted 
average  of  the  expected  emission  levels 
of  nil  pre-1994  MY  buses  that  are  fifteen 
years  old  or  less  in  that  year.  In  order 
to  compute  a  target  level  for  a  fleet 
(TLF)  for  a  particular  bus  fleet,  Equation 
2  is  used  in  conjunction  with  the 
emissions  information  in  Table  3,  the 
adjusted  rebuild  schedule  in  Figure  1, 


and  a  list  of  all  pre-1994  buses  in  an 
operator's  bus  fleet.  Table  3  contains  the 
pre-rebuild  and  expected  post-rebuild 
emission  levels  for  each  urban  bus 
engine.  (The  post-rebuild  emission 
levels  of  Table  3  are  likely  not  the  final 
levels  to  be  used  by  bus  operators.) 
Figure  1  indicates  which  emission  level 
(pre-rebuild  or  post-rebuild)  to  use  on 
any  given  date  in  order  to  calculate  a 
target  level  for  a  fleet  (TLF).  The  date  at 
which  the  emission  level  changes  from 
the  pre-rebuild  PM  level  to  the  post¬ 
rebuild  PM  level  is  January  1st  of  the 
year  following  the  first  rebuild 
scheduled  to  occur  under  the  program 
according  to  Figure  1. 

In  order  for  a  bus  operator  to  comply 
with  the  Option  2  averaging  program, 
the  actual  fleet  average  level  of  PM 
emissions  attained  by  the  operator; 
taking  into  account  buses  retired  at  less 
than  15  years  of  age;  the  operator's  fleet 
level  attained  or  FLA  must  be  equal  to 
or  below  its  TLF.  The  operator  may  use 
a  variety  of  means  to  lower  the  average 


PM  emission  level  of  its  fleet,  including 
certified  engine  retrofits  or  engine 
rebuilds,  clean  fuel  usage;  and  early 
retirement  of  buses  that  are  less  than  15 
years  old. 

A  bus  operator's  Fleet  Level  Attained 
(FLA)  is  the  weighted  average  of  the 
actual  (i.e.,  certified)  PM  emission  levels 
of  all  the  pre-1994  MY  buses  in  the  fleet, 
taking  into  account  the  retrofits, 
upgrades,  fuel  usage,  and  early 
retirements  adopted  by  the  operator. 

The  FLA  equals  the  sum  of  the  emission 
levels  of  every  urban  bus  in  the 
operator’s  fleet  (excluding  buses  older 
than  15  years  that  meet  a  0.10  g/bhp-hr 
PM  standard)  divided  by  the  total 
number  of  pre-1994  urban  buses  still 
operating  in  the  fleet  (excluding  those 
which  axe  older  than  15  years  that  meet 
a  0.10  g/bhp-hr  PM  standard).  Equation 
3  would  be  used  to  calculate  the  bus 
operator’s  fleet  level  attained  (FLA)  of 
PM  emissions.  (FLA  values  should  be 
rounded  to  two  decimal  places.) 
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pLA  _ 


1993 


I  B 


MY 


yMY  =MY| 


+  B, 


Equation  3 


where: 

B=Number  of  buses  still  operating  in 
fleet 10 

YVE=Weighted  PM  emissions 

MYi=Model  year  of  oldest  bus 
operating  in  fleet 

BK=Number  of  buses  retired  that 
would  have  been  less  than  15  years 
old  on  December  31st  of  the 
calendar  year  for  which  the  FLA  is 
being  calculated 
where: 

i>,) 

i 

where: 

q=All  engine  configurations  in  MY. 

B=Number  of  buses  still  operating  in 
fleet. 

E^=Engine  specific  PM  emissions 


level. 

MY=Model  year. 

The  actual  level  of  emissions  from 
each  urban  bus  will  vary  depending  on 
whether  the  engine  is  in  its  original 
configuration  or  whether  emission 
reduction  technology  has  been  installed. 
For  this  program,  engines  in  their 
original  configuration  are  assumed  to  be 
operating  at  their  pre-rebuild  levels  in 
Table  3.  For  engines  not  in  their  original 
configuration,  the  post-rebuild  emission 
level  will  depend  on  the  certification 
level  of  the  equipment  that  was 
installed  at  time  of  rebuild.  (The  post- 
rebuild  particulate  emission  level 
obtained  by  such  equipment  will  be 
determined  as  part  of  the  certification 
process.)  An  operator  may  apply  an 
additional  reduction  to  those  bus 
engines  using  clean  fuels  that  result  in 
PM  reductions  beyond  the  reductions 
obtained  with  low-sulfur  diesel  fuel 
(i.e.,  0.05  weight  percent  sulfur).  For 
buses  retired  at  less  than  15  years  old. 


an  operator  can  assume  that  such  buses 
emit  zero  emissions  and  may  include 
the  early  retired  buses  in  its  count  of 
buses  until  such  buses  would  be  older 
than  15  years. 

The  post-rebuild  emission  levels  to  be 
used  by  urban  bus  operators  will  be 
based  on  the  extent  to  which  equipment 
that  meets  the  emission  reduction  and 
life  cycle  cost  requirements  of  Option  1 
has  been  certified  by  a  particular  date. 
For  engine  models  scheduled  to  be 
rebuilt  in  1995  and  1996,  post- rebuild 
emission  levels  will  be  based  on  the 
extent  to  which  equipment  has  been 
certified  by  July  1, 1994.  For  engine 
models  scheduled  to  be  rebuilt  in  1997 
and  thereafter,  post-rebuild  emission 
levels  will  be  based  on  the  extent  to 
which  equipment  has  been  certified  by 
July  1, 1996.  EPA  will  publish  a  list  in 
the  Federal  Register,  and  will  add  an 
appendix  to  the  Code  of  Federal 
Regulations,  in  July  1994  and  July  1996, 
specifying  the  post-rebuild  emission 


9P,  values  are  based  on  the  pre-rebuild  and  post-  rebuild  occurs  under  the  retrofit/ rebuild  program  as 

rebuild  emission  levels  contained  in  Table  3.  P,  assumed  in  Figure  1. 

values  change  horn  the  pre-rebuild  level  to  the  post-  10  An  operator  is  not  required  to  include  pre-1994 
rebuild  level  the  beginning  of  the  year  after  the  first  model  year  urban  buses  older  than  15  years,  that 

meet  a  PM  standard  of  0.10  g/bhp-hr  or  less. 
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levels  for  all  of  the  engine  models  listed 
in  Table  3.  However,  if  no  equipment 
has  been  certified  to  meet  the  emission 
reduction  and  life  cycle  cost  limit 
requirements  of  Option  1  by  July  1996, 
then  EPA  will  eliminate  the  life  cycle 
cost  limits  of  Option  1  and  require  the 
use  of  certified  upgrade  kits,  as  long  as 
they  do  not  require  equipment  for 
upgrading  from  mechanical  controls  to 
electronic  controls.  For  Option  2,  EPA 
will  revise  the  technology  availability 
assumptions  to  assume  that  all  engines 
can  be  upgraded  to  the  most  recent 
version  of  the  engine  (but  not  requiring 
mechanical  control  to  electronic  control 
upgrades).  Table  4  (printed  above) 
contains  the  post-rebuild  PM  levels  that 
would  be  assumed  under  such  a 
scenario. 

Any  equipment  used  to  meet  program 
requirements  must  be  emissions 
certified.  For  Option  1,  equipment  must 
be  shown  to  achieve  a  0.10  g/bhp-hr  PM 
standard  or  provide  a  25  percent 
reduction  in  PM  emissions  incremental 
to  a  standard  rebuild.  For  Option  2,  a 
post-rebuild  PM  emissions  level  must  be 
established  through  certification  in 
order  for  transit  operators  to  be  able  to 
take  credit  for  using  the  equipment. 
Generally,  equipment  must  be 
certification  tested  over  the  heavy-duty 
FTP  test  cycle.  EPA  will  allow  the  use 
of  other  test  procedures  if  approved  in 
advance  by  EPA.  All  new  certification 
testing  of  diesel-fueled  engines  must  be 
performed  using  low-sulfur  diesel  test 
fuel  (i.e.,  0.05  weight  percent  sulfur). 

When  a  retrofit  orings  an  engine  to  an 
exact  configuration  that  has  already 
been  certified  through  new  engine 
certification  procedures,  EPA  will 
accept  the  new  engine  emissions  test 
data  for  retrofit  certification  under  this 
program.  When  a  retrofit  system  is  being 
certified  for  use  with  more  than  one 
engine  family,  EPA  requires  that  testing 
be  conducted  on  the  engine  family  with 
the  highest  certification  PM  level.  If  no 
certification  data  exists  for  one  of  the 
engine  families  that  will  be  required  to 
use  the  equipment,  other  information 
may  be  considered  in  determining  the 
engine  family  with  the  highest  PM  level. 

EPA  is  providing  a  45-aay  public 
review  and  comment  period  for  all 
certification  applications.  Allowing 
interested  parties  an  opportunity  to 
comment  is  intended  to  ensure  the 
accuracy  of  data  and  information 
supplied  by  the  manufacturer, 
especially  in  the  area  of  equipment  life 
cycle  costs. 

EPA  is  allowing  the  continued  use  of 
retrofit/rebuild  equipment  installed 
before  1995  without  certification  testing 
of  such  equipment.  Under  these 
provisions,  trap-equipped  engine  and 


alternatively-fueled  engines  will  be 
assumed  to  be  operating  at  a  level  of 
0.10  g/bhp-hr  PM.  Engines  upgraded  to 
a  later  model  year  configuration  will  be 
assumed  to  be  operating  at  the 
certification  level  of  the  later  model  year 
engine.  Urban  bus  operators  must  verify 
that  the  equipment  is  operating  properly 
at  time  of  engine  rebuild  or 
replacement,  and  there  must  be  no  ' 
evidence  that  the  emissions  control  of 
the  equipment  has  deteriorated. 
Operators  are  also  responsible  for  the 
proper  maintenance  and  repair  of  such 
systems  thereafter. 

Under  the  liability  requirements, 
equipment  manufacturers  will  be 
responsible  for  the  in-use  performance 
of  their  retrofit/rebuild  equipment.  EPA 
is  adopting  a  100,000  mile  emissions 
defect  warranty  and  a  150,000  mile 
performance  warranty  for  retrofit/ 
rebuild  equipment.  Bus  operators  will 
be  responsible  for  compliance  with  the 
requirements  of  Option  1  or  Option  2, 
and  also  for  proper  installation  and 
maintenance  of  the  retrofit/rebuild 
equipment. 

EPA  may  enforce  the  retrofit/rebuild 
program  by  performing  in-use  testing  of 
rebuilt  engines  to  determine  if  retrofit 
engines  meet  the  emission  requirements 
of  the  program.  For  engines  failing  to 
meet  the  emission  requirements,  EPA 
may  attempt  to  determine  the  cause  of 
such  failures.  If  EPA  determines  that 
certain  retrofit  equipment  is  the  reason 
that  a  substantial  number  of  in-use 
urban  bus  engines  fail  to  meet  the  0.10 
g/bhp-hr  PM  rebuild  standard  or  25 
percent  PM  reduction,  EPA  would  have 
the  authority  to  recall  the  equipment. 

To  enforce  the  retrofit/rebuild 
program  at  the  operator  level,  EPA  may 
audit  bus  operator’s  records  to  verily 
compliance  with  the  requirements  of 
Option  1  or  Option  2.  If  an  operator  is 
found  not  to  be  in  compliance  with  the 
program,  EPA  will  require  the  operator 
to  pay  a  fine.  Under  Option  1,  the 
operator  would  be  subject  to  a  separate 
penalty  of  up  to  $25,000  for  each  urban 
bus  that  is  rebuilt  without  installing  the 
appropriate  equipment  or  is  equipped 
with  retrofit  equipment  that  has  not 
been  maintained  per  manufacturers 
specifications.  Under  Option  2,  if  the 
average  emissions  fleet  level  attained 
(FLA)  of  the  urban  buses  in  the  operator’ 
fleet  is  not  below  the  required  target 
level  for  a  fleet  (TLF),  EPA  would 
determine  the  minimum  number  of 
urban  buses  that  would  need  to  retrofit 
in  order  to  comply  with  the  target  level 
for  a  fleet  (TLF).  For  vehicles  with 
retrofit  equipment  not  properly 
maintained,  EPA  will  assume  that  the 
vehicles  are  operating  at  their  pre¬ 
rebuild  levels.  The  urban  bus  operator 


would  then  be  subject  to  the  penalty 
provisions  of  the  Clean  Air  Act  for  each 
of  the  buses  that  would  need  to  be 
retrofit. 

IV.  Changes  to  Diesel  Certification  Fuel 
Specifications 

In  addition  to  promulgating 
regulations  for  the  urban  bus  retrofit/ 
rebuild  program,  today’s  action  also 
corrects  errors  in  the  specifications  for 
heavy-duty  engine  certification  diesel 
test  fuel.  The  errors  are  in  the  sulfur 
content,  cetane  number,  and  cetane 
index  specified  for  heavy-duty  engine 
certification  diesel  test  Kiel  as  contained 
in  Table  N91-2  of  section  86.1313-91. 

In  an  NPRM,  published  on  July  17, 

1991  (56  FR  32533),  which  extended  the 
on  road  low  sulfur  diesel  requirement  to 
small  refiners  as  required  by  the  CAA, 

EPA  identified  an  error  in  the 
specifications  for  diesel  test  fuel.  The 
necessary  change  was  in  the  viscosity 
specification.  EPA  proposed  to  make  the 
viscosity  change  to  Table  N94-2,  the 
table  for  1994  diesel  certification  test 
fuel.  However,  commenters  to  that  rule 
noted  that  the  change  to  the  viscosity 
specification  should  be  made  to  table 
N91-2  not  table  N94-2. 

EPA  agreed  with  these  comments.  To 
incorporate  these  comments  in  the  final 
rulemaking,  EPA  changed  the  heading 
on  the  Table  N94-2  to  N91-2  but  made 
no  other  changes  to  the  table  (see  57  FR 
19535,  May  7, 1992).  Unfortunately, 

Table  N94-2  and  Table  N91-2  differ  in 
other  ways  than  merely  the  viscosity 
specification.  The  cetane  number, 
cetane  index  and,  most  importantly, 
sulfur  levels  shown  on  the  tables  are 
different.  Only  after  the  rule  was 
finalized  was  the  error  brought  to  EPA’s 
attention. 

Today,  EPA  revises  Table  N91-2  to 
read  correctly  in  all  respects.  EPA  is 
making  these  changes  in  this  final  rule 
without  a  proposal  pursuant  to  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)). 

Clean  Air  Act  section  307(d)  requires 
EPA  to  follow  specified  rulemaking 
procedures  in  promulgating  regulations 
under  section  202.  Section  307(d) 
provides,  however,  that  notice  and 
comment  requirements  "shall  not  apply  " 
in  the  case  of  any  rule  or  circumstance 
referred  to  in  subparagraph  [A]  or  [B]  of 
subsection  553(b)  of  title  5  of  the  United 
States  Code”.  Subparagraph  553(b)(B)  of 
Title  IV  allows  regulation  without 
proposal  if  a  proposal  would  be 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  EPA’s  revision  of 
Table  N91-2  meets  each  of  the  three 
tests.  First,  notice  and  comment 
procedures  are  impracticable  because 
the  specifications  of  Table  N91-2  are 
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effective  for  vehicle  certification  for  the 
1993  model  year,  such  certification  are 
occurring  currently.  Moreover,  the 
specifications  in  Table  N91-2  will  be 
inapplicable  after  the  end  of  the  1993 
model  year.  It  is  unlikely  that  a  full 
rulemaking  could  be  completed  before 
the  end  of  the  1993  model  year. 
Additionally,  proposal  is  unnecessary 
since  the  regulated  parties,  the  certifiers 
of  heavy-duty  diesel  vehicles,  are  well 
aware  of  the  appropriate  specifications 
for  certification  fuel;  they  are  in  fact 
among  the  parties  who  brought  the  error 
to  EPA’s  attention.  The  changes  being 
corrected  today  were  not  proposed  in 
the  July  17,  1991  NPRM  and  were  not 
requested  by  any  commenters. 

Therefore,  as  these  erroneous 
specifications  were  made  final  without 
proper  notice,  it  appears  unnecessary  to 
require  notice  of  their  correction. 

Finally,  notice  and  comment  procedures 
would  be  contrary  to  the  public  interest 
because  one  of  the  errors  being 
corrected,  the  sulfur  content 
specification,  is  not  only  in  error  but 
also  directly  contrary  to  the  Clean  Air 
Act.  The  Clean  Air  Act  requires  that  the 
sulfur  content  of  diesel  certification  fuel 
not  be  lowered  to  0.05  percent  until 
model  year  1994  (section  211(i)(3)).  The 
error  in  the  May  7, 1992  final  rule  led 
to  a  premature  lowering  of  the  sulfur 
level  for  the  fuel  in  the  regulations.  If 
notice  and  comment  procedures  are 
required  to  implement  this  change,  then 
EPA’s  diesel  sulfur  regulations  for 
certification  test  fuel  during  1993  model 
year  would  continue  to  be  in  violation 
of  the  specific  mandate  of  section 
211(i)(3).  It  should  be  noted  that  despite 
the  language  cf  Table  N91-2  EPA  has 
respected  the  Act’s  language  regarding 
diesel  sulfur  content  for  certification 
testing  of  1993  model  year  vehicles. 

Since  proposal  of  these  changes 
would  be  unnecessary,  impracticable 
and  contrary  to  the  public  interest,  EPA 
believes  that  notice  is  properly  waived 
under  section  553{b)(B]  of  the 
Administrative  Procedure  Act.  This  rule 
therefore  replaces  the  original  cetane 
number,  cetane  index  and  sulfur  level  in 
table  N91-2  of  40  CFR  86.1313-91. 

V.  Environmental  Impact 

This  section  summarizes  the 
environmental  impact  expected  to  result 
from  the  urban  bus  retrofit/rebuild 
program  promulgated  today.  The  July 
1992  notice  contained  EPA’s  estimated 
environmental  impact  of  the  urban  bus 
retrofit/ rebuild  program.  EPA  received 
no  comments  on  the  analysis  and  is 
relying  on  basically  the  sams  analysis 
for  today’s  action.  (EPA  has  revised  its 
analysis  to  include  the  most  recent 
certification  information,  and  has 


updated  the  discount  rate  from  ten 
percent  to  seven  percent.) 

As  noted:  below,  reductions  in  urban 
ambient  levels  of  diesel  particulate  are 
expected  to  result  from  the  urban  bus 
retrofit/rebuild  program.  Such 
particulate  reductions  will  help  many  of 
the  areas  of  the  country  designated  to  be 
in  nonattainment  with  the  National 
Ambient  Air  Quality  Standard  forPMlO 
and  have  other  potential  health  benefits. 
Diesel  particulate  is  a  possible  human 
carcinogen,  and  at  high  levels  of 
exposure,  can  cause  non-cancer  effects, 
including  lung  disease  and  neurotoxic 
effects.  Therefore,  the  diesel  particulate 
reductions  expected  from  today’s  action 
could  potentially  reduce  the  number  of 
expected  cancer  incidences  associated 
with  exposures  to  overall  diesel 
particulate  emissions  and  lower  the 
potential  for  exposures  that  could  result 
in  other  adverse  effects. 

Because  the  number  of  rebuilds 
performed  in  any  given  year  under  the 
retrofit/rebuild  program  will  vary,  as 
will  the  make  up  of  the  urban  buses 
being  rebuilt,  the  emission  reductions 
achievable  from  the  program  will  vary 
from  year  to  year.  Based  on  EPA’s 
retrofit/rebuild  technology  availability 
estimates,  EPA  estimates  that  the  urban 
bus  retrofit/rebuild  program  will  result 
in  a  nationwide  PM  emission  reduction 
of  up  to  800  metric  tons  per  year.  The 
discounted  reduction  for  all  of  the  urban 
buses  affected  by  the  retrofit/rebuild 
program  (over  the  remaining  lifetime  of 
the  urban  buses)  is  estimated  to  be  3600 
tons  of  PM  emissions.  On  a  per  bus 
basis,  EPA  estimates  that  the  discounted 
PM  emission  reductions  could  range  as 
high  as  350  kilograms  over  the 
remaining  lifetime  of  a  bus. 

VI.  Economic  Impact 

This  section  summarizes  the  expected 
economic  impact  of  the  urban  bus 
retrofit/rebuild  program  finalized  with 
today’s  action.  In  support  of  the  July 
1992  notice,  EPA  estimated  the 
economic  impact  and  cost  effectiveness 
under  several  urban  bus  retrofit/ rebuild 
scenarios.  However,  EPA  has  revised  its 
economic  analysis,  taking  into 
consideration  cost  comments  as  well  as 
updating  the  discount  factor  to  seven 
percent  (from  the  previous  rate  of  ten 
percent). 

As  with  the  environmental  impact, 
the  cost  of  the  retrofit/rebuild  program 
will  vary  from  year  to  year  based  on  the 
number  of  rebuilds  performed  in  any 
given  year,  as  well  as  the  make  up  of  the 
urban  buses  being  rebuilt.  In  addition, 
the  actual  cost  of  the  program  will 
depend  on  how  much  technology  is 
actually  certified  to  meet  the  emission 
reduction  requirements  of  the  program. 


EPA  has  estimated  the  maximum 
economic  impact  expected  from  the 
retrofit/rebuild  program  based  on  the 
assumption  that  all  1988  and  later 
model  year  urban  bus  engines  could 
meet  a  0.10  g/bhp-hr  PM  standard  and 
all  pre  1988  model  year  DDC  6V-92TA 
engines  could  be  upgraded. 

EPA  estimates  that  the  nationwide 
cost  of  the  urban  bus  retrofit/rebuild 
program  could  range  from  $2  million  to 
$37  million  per  year  depending  on  the 
year.  The  discounted  cost  for  all  of  the 
urban  buses  affected  by  the  retrofit/ 
rebuild  program  (over  the  remaining 
lifetime  of  the  urban  buses)  is  estimated 
to  be  around  $93  million. 

Combining  the  discounted  program 
costs  with  the  discounted  program 
emission  reductions,  EPA  has  estimated 
a  discounted  cost  effectiveness  of 
around  $25,500  per  ton  for  the  retrofit/ 
rebuild  program. 

The  cost  effectiveness  of  the  retrofit/ 
rebuild  program  has  been  estimated 
based  on  the  types  of  emission  control 
technology  currently  available  and  in 
use  (i.e.,  traps  and  upgrade  kits).  The 
cost  effectiveness  estimate  assumes  that 
the  equipment  will  be  available  at  the 
life  cycle  cost  limits  specified  for 
Option  1,  which  would  involve  a 
significant  decrease  in  the  current  price 
of  traps  in  order  to  meet  the  cost  limit. 
Because  these  emission  control 
technologies  are  currently  available, 
have  an  increasing  market,  and  are 
expected  to  come  down  in  price,  EPA 
believes  that  the  retrofit/rebuild 
program  requirements  are  reasonably 
achievable,  in  compliance  with  the 
statute. 

VII.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy 
in  excess  of  $100  million,  have  a 
significant  adverse  impact  on 
competition,  investment,  employment 
or  innovation,  or  result  in  a  major  price 
increase.  This  rulemaking  does  not 
constitute  a  major  rule  according  to  the 
established  criteria.  Therefore,  I  have 
determined  that  this  rulemaking  does 
not  constitute  a  "major”  regulation. 

This  final  rule  was  submitted  to  OMB 
for  review  as  required  by  Executive 
Order  12291.  Any  written  comments 
from  OMB  and  any  EPA  responses  to 
those  comments  have  been  placed  in  the 
public  docket  forthis  rulemaking. 


21386  Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations 


VIII.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  consider 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

There  will  not  be  a  significant  adverse 
impact  on  a  substantial  number  of  small 
business  entities  due  to  the 
requirements  of  the  urban  bus  retrofit/ 
rebuild  program  since  the  urban  bus 
operators  affected  by  these  regulations 
are  not  small  business  entities.  There 
may  be  a  benefit  to  those  small  business 
entities  that  manufacture  retrofit/rebuild 
equipment,  since  urban  bus  operators 
may  be  required  to  use  such  equipment 
if  it  is  certified. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

IX.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq.,  EPA 
must  obtain  OMB  clearance  for  any 
activity  that  will  involve  collecting 
substantially  the  same  information  from 
10  or  more  non-Federal  respondents. 
EPA  plans  to  submit  the  information 
collection  requirements  for  this  rule  to 
OMB.  At  the  same  time,  EPA  will 
publish  a  notice  of  availability  in  the 
Federal  Register  and  will  request  public 
comment  on  the  requirements.  The 
information  collection  requirements  in 
this  rule  will  be  submitted  for  approval 
to  OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  These 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

X.  Statutory  Authority 

Authority  for  actions  promulgated  in 
this  final  rule  are  granted  to  EPA  by 
Sections  202,  206,  207,  219,  and  301  of 
the  Clean  Air  Act  as  amended.  This 
final  rule  was  promulgated  in 
accordance  with  Section  307(d)  of  the 
Clean  Air  Act. 

XI.  Judicial  Review 

Under  section  307(b)  of  the  Clean  Air 
Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 


Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today’s  final  rule  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Subjects 
40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Air  pollution  control,  Diesel 
fuel,  Motor  vehicle  pollution,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  26, 1993. 

Carol  M.  Browner, 

Administrator. 

Appendix  to  the  Preamble 


Table  of  Changes  Made  to  Various 
Subparts 


Section 

Change 

Reason 

1.  Authority  .. 

Addition  of  ci- 

Incorporate 

tations. 

all  author¬ 
ity  cita¬ 
tions. 

2.  Part  85, 

Addition  of 

Incorporation 

Subpart  O. 

new  Sub- 

of  urban 

part  O. 

bus  rebuild 
require¬ 
ments. 

3.  §86.1313- 

Change  sulfur 

Correct  typo- 

91(b)(2). 

and  cetane 

graphical 

specifica¬ 
tions,  and 
remove  ce¬ 
tane  index 
specification. 

errors. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  85 
and  86  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  206,  207, 
208,  212,  219  and  301(a),  Cean.Air  Act,  as 
amended  (42  U.S.C.  7521,  7522,  7524,  7525, 
7541,  7542,  7546,  7554,  and  7601(a)),  unless 
otherwise  noted. 

2.  A  new  subpart  O  is  added  to  part 
85  to  read  as  follows: 

Subpart  O — Urban  Bus  Rebuild 
Requirements 

Sec. 

85.1401  General  applicability. 


Sec. 

85.1402  Definitions. 

85.1403  Particulate  standard  for  pre-1994 
model  year  urban  buses  effective  at  time 
of  engine  rebuild  or  engine  replacement. 

85.1404  Maintenance  of  records  for  urban 
bus  operators;  submittal  of  information; 
right  of  entry. 

85.1405  Applicability. 

85.1406  Certification. 

85.1407  Notification  of  intent  to  certify. 

85.1408  Objections  to  certification. 

85.1409  Warranty. 

85.1410  Changes  after  certification. 

85.1411  Labeling  requirements. 

85.1412  Maintenance  and  submittal  of 
records  for  equipment  certifiers. 

85.1413  Decertification. 

85.1414  Alternative  test  procedures. 

85.1415  Treatment  of  confidential 
information. 

Subpart  O — Urban  Bus  Rebuild 
Requirements 

§85.1401  General  applicability. 

The  requirements  of  this  subpart  shall 
be  applicable  to  1993  and  earlier  model 
year  urban  buses  operating  in 
consolidated  metropolitan  statistical 
areas  and  metropolitan  statistical  areas 
with  a  1980  population  of  750,000  or 
more  that  have  their  engines  rebuilt  or 
replaced  after  January  1, 1995. 

§85.1402  Definitions. 

The  definitions  of  this  section  apply 
to  this  subpart. 

Agency  means  the  Environmental 
Protection  Agency. 

Certified  Equipment  or  Retrofit/ 
Rebuild  Equipment  means  equipment 
certified  in  accordance  with  the 
certification  regulations  contained  in 
this  subpart. 

Emission  Related  Parts  means  those 
parts  installed  for  the  specific  purpose 
of  controlling  emissions  or  those 
components,  systems,  or  elements  of 
design  which  must  function  properly  to 
assure  continued  emission  compliance. 

Engine  Configuration  means  the  set  of 
components,  tolerances,  specifications, 
design  parameters,  and  calibrations 
related  to  the  emissions  performance  of 
the  engine  and  specific  to  a  subset  of  an 
engine  family  having  a  unique 
combination  of  displacement,  fuel 
injection  calibration,  auxiliary  emission 
control  devices  and  emission  control 
system  components. 

Engine  Rebuild  means  an  activity, 
occurring  over  one  or  more  maintenance 
events,  involving: 

(1)  Disassembly  of  the  engine 
including  the  removal  of  the  cylinder 
head(s);  and 

(2)  The  replacement  or  reconditioning 
of  more  than  one  major  cylinder 
component  in  more  than  half  of  the 
cylinders. 
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Engine  Replacement  means  the 
removal  of  an  engine  from  the  coach 
followed  by  the  installation  of  another 
engine. 

In-Use  Compliance  Period  for 
purposes  of  in-use  testing  means  a 
period  of  150,000  miles. 

Maintenance  Event  means  a  single 
maintenance  activity  for  which  the 
engine  is  removed  from  service.  Once 
the  engine  is  returned  to  service,  the 
maintenance  event  is  considered  done. 

Major  Cylinder  Component  means 
piston  assembly,  cylinder  liner, 
connecting  rod,  or  piston  ring  set. 

MOD  Director  means  Director  of 
Manufacturers  Operations  Division, 
Office  of  Mobile  Sources — Office  of  Air 
and  Radiation  of  the  Environmental 
Protection  Agency. 

Office  Director  means  the  Director  for 
the  Office  of  Mobile  Sources — Office  of 
Air  and  Radiation  of  the  Environmental 
Protection  Agency  or  an  authorized 
representative  of  the  Office  Director. 

Operator  means  transit  authority, 
state,  city  department,  or  private  or 
public  entity  controlling  the  use  of  one 
or  more  urban  buses. 

Original  Engine  Configuration  means 
the  engine  configuration  at  time  of 
initial  sale. 

Original  Equipment  Part  means  a  part 
present  in  or  on  an  engine  at  the  time 
an  urban  bus  is  originally  sold  to  the 
ultimate  purchaser. 

Scheduled  Maintenance  means  those 
maintenance  events  required  by  the 
equipment  certifier  in  order  to  ensure 
that  the  retrofitted  engine  will  maintain 
its  emissions  performance  over  the  in- 
use  compliance  period. 

Urban  bus  has  the  meaning  set  forth 
in  §  86.091-2  of  this  chapter. 

Written  Instructions  for  Proper 
Maintenance  and  Use  means  those 
maintenance  and  operation  instructions 
specified  in  the  warranty  as  being 
necessary  to  assure  compliance  of  the 
retrofit/rebuild  equipment  with 
applicable  emission  standards  for  the 
in-use  compliance  period. 


$  85.1 403  Particulate  atandard  for  pre-1 994 
model  year  urban  buses  effective  at  time  of 
engine  rebuild  or  engine  replacement 

(a)  Operators  of  urban  buses  in  areas 
described  in  §  85.1401  shall  be  in 
compliance  with  one  of  the  two 
programs  described  in  paragraphs  (b) 
and  (c)  of  this  section.  An  operator  may 
switch  between  programs  from  year  to 
year  only  if  the  operator  has  been  in 
compliance  with  all  the  requirements  of 
the  newly  chosen  program  at  all  times 
between  January  1, 1995  and  the  date  on 
which  the  operator  chooses  to  switch 
programs. 

(b)  Program  1:  Performance  based 
requirement.  Program  1  requires  that 
affected  urban  buses  meet  a  particulate 
standard  of  0.10  g/bhp-hr  effective  at 
time  of  engine  rebuild  or  replacement 
and  thereafter.  The  requirement  to  meet 
the  0.10  g/bhp-hr  standard  is 
automatically  waived  if  no  equipment 
has  been  certified  that  meets  the  0.10  g / 
bhp-hr  standard  and  has  a  life  cycle  cost 
of  $7,940  or  less  (in  1992  dollars)  for  the 
engine  being  rebuilt.  Program  1  contains 
fallback  requirements  for  engines  for 
which  the  0.10  g/bhp-hr  standard  is 
waived.  Such  urban  bus  engines  must 
receive  equipment  that  provides  a  25 
percent  reduction  in  particulate 
emissions  relative  to  the  particulate 
level  of  the  original  engine 
configuration.  This  25  percent  reduction 
requirement  is  automatically  waived  if 
no  equipment  has  been  certified  for  the 
engine  being  rebuilt  that  provides  a  25 
percent  reduction  in  particulate 
emissions  and  has  a  life  cycle  cost 
$2,000  or  less  (in  1992  dollars).  In  cases 
where  equipment  is  not  available  to 
either  meet  a  0.10  g/bhp-hr  standard  for 
less  than  the  applicable  cost  ceiling  or 
achieve  a  25  percent  reduction  for  less 
than  the  applicable  cost  ceiling,  the 
urban  bus  is  required  to  be  equipped 
with  an  engine  rebuilt  to  the  original 
engine  configuration  or  a  configuration 
certified  to  have  a  particulate  level 
lower  than  that  of  the  original  engine 
configuration. 


(1)  Exhaust  emissions  from  any  urban 
bus  for  which  this  subpart  is  applicable 
shall  not  exceed  a  particulate  standard 
of  0.10  grams  per  brake  horsepower- 
hour  (0.037  grams  per  megajoule)  if 
equipment  is  available  for  the  engine 
model  of  such  urban  bus  at  time  of 
engine  rebuild  or  engine  replacement,  as 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(i)  Equipment  is  available  for  a 
particular  engine  model  if  equipment 
has  been  certified  to  a  particulate 
standard  of  0.10  grams  per  brake 
horsepower-hour  (0.037  grams  per 
megajoule),  and  the  equipment  for  the 
engine  model  has  been  approved  for 
certification  for  six  months  or  more,  and 
has  a  life  cycle  cost  as  determined  under 
paragraph  (b)(l)(ii)  of  this  section  that 
does  not  exceed  the  life  cycle  cost 
ceiling  specified  in  paragraph  (b)(l)(iii) 
of  this  section. 

(ii)  The  life  cycle  cost  of  equipment  is 
equal  to  the  sum  of  the  purchase  price, 
the  installation  cost,  the  incremental 
fuel  cost,  the  cost  of  any  fuel  additives 
required,  and  the  incremental 
maintenance  cost  associated  with  the 
equipment  each  as  defined  in 
paragraphs  (b)(l)(ii)(A)  through 
(b)(l)(ii)(E)  of  this  section  minus  an 
engine  replacement  credit  as  defined  in 
paragraph  (b)(l)(ii)(F)  of  this  section  if 
the  equipment  replaces  an  existing 
engine  with  a  new  engine. 

(A)  The  purchase  price  is  defined  as 
the  price  at  which  the  equipment 
(including  all  parts  necessary  to  install 
and  operate  the  equipment  properly)  is 
offered  to  the  operator.  The  purchase 
price  excludes  reasonable  shipping  and 
handling  fees  and  taxes,  and  equipment 
costs  incurred  by  the  urban  bus  operator 
for  a  standard  rebuild. 

(B) (1)  The  installation  cost  is  defined 
as  the  labor  cost  of  installing  the 
equipment  on  an  urban  bus  engine, 
incremental  to  a  standard  rebuild,  based 
on  a  labor  rate  of  $35  per  hour.  The 
installation  cost  is  calculated  using  the 
following  equation: 


Installation  Cost  = 


( Incremental  hours') 

cf$35lx 

CPIR  ) 

^  for  installation  J 

VhourJ 

^CPIi992  j 

Where, 

CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  “all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI  i9»2  is  the  Consumer  Price  Index 


(for  “all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(2)  The  estimated  number  of  hours 
necessary  to  install  the  equipment  will 
be  determined  as  part  of  the  equipment 


certification  process,  as  detailed  in 
§85.1407. 

(C)  The  incremental  fuel  cost  is 
defined  as  the  increased  fuel  costs  or  the 
fuel  savings  due  to  the  use  of  the 
equipment.  (By  definition,  fuel  savings 
will  be  negative  values.)  The  calculation 
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( fuel  economy  ^ 
1^  %  reduction  , 

x  (129,104  miles) 

(  $0.72 

x  CPIr 

3.3  miles 

v  gallon , 

CPI, 992 

gallon 


of  incremental  fuel  cost  will  depend  on 
the  type  of  equipment  being  installed. 

(J)(i)  For  equipment  not  requiring  a 
change  from  on  road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


Incremental  fuel  cost 


Where, 

CPI*  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI1992  is  the  Consumer  Price  Index 
(for  "all  items”  as  published  by  the 


U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(if)  The  percent  change  in  fuel 
economy  will  be  determined  as  part  of 
the  equipment  certification  process,  as 
detailed  in  §  85.1407.  If  equipment 
causes  the  fuel  economy  of  the  engine 
to  increase,  the  value  of  the  fuel 


economy  %  reduction  in  the  above 
equation  shall  be  a  negative  value. 

(2)  For  equipment  requiring  a  fuel 
other  than  on-road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


f  Incremental  ''j 

f  Discounted  ^ 

Incremental  fuel  cost  = 

price  at  which 
vfuel  is  offered. 

X 

lifetime 
^  miles  , 

Where, 


Incremental  price  at 


which  fuel  is  offered  = 

'  Cost  per  mile  N 
for 

'Cost  per  mile^ 
for 

v  alternative  fuel. 

^  diesel  fuel  , 

(i)  For  equipment/altemative  fuel  that 
is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/altemative  fuel 
that  is  not  being  certified  under 
§  85.1407  as  available  to  all  affected 
operators  for  less  than  the  life  cycle  cost 
ceiling,  the  discounted  lifetime  mileage 
is  based  on  the  age  of  the  urban  bus 


engine  being  rebuilt  as  specified  in  the 
following  table: 


Age  of  engine  at  time  of  re¬ 
build 

Discounted 
lifetime  miles 

5  Years  . 

229,478 

6  Years  . 

204,881 

7  Years  . 

180,703 

8  Years  . 

155,902 

9  Years . 

131,505 

10  Years  . 

109,680 

11  Years  . 

90,608 

Age  of  engine  at  time  of  re¬ 
build 

Discounted 
lifetime  miles 

12  Years  . 

70,200 

13  Years  . 

48,364 

14  Years . 

25,000 

15  or  more  Years  . ..... 

0 

(it)  The  cost  per  mile  for  diesel  fuel 
is  calculated  based  on  the  following 
equation: 


Cost  per  mile  of  diesel  fuel  = 


Price  of  diesel  fuel  per  gallon,  excluding  taxes 
3.3  miles  per  gallon 


(Hi)  For  equipment/altemative  fuel 
that  is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  $0.72  x  (CPIji/CPIiwj.  For 


equipment/alternative  fuel  that  is  not 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  the  price  at  which  the  operator 


currently  purchases  diesel  fuel, 
excluding  taxes. 

(jV)  The  cost  per  mile  for  alternative 
fuels  is  calculated  based  on  the 
following  equation: 
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Cost  per 


mile  for  alternative  fuel  = 


f  Unit  price  of  > 
alternative  fuel, 
^excluding  taxes> 

Tuel  economy  of > 
alternatively 
^  fueled  engine  , 


(v)  In  order  for  the  equipment/ 
alternative  fuel  to  be  required,  the  fuel 
supplier  must  provide  a  contract  to  the 
urban  bus  operator  specifying  the  cost  of 
the  fuel  for  the  life  of  the  engine  being 
retrofitted.  The  contract  must  specify 
the  maximum  incremental  cost, 
compared  to  the  cost  of  diesel  fuel  on 
a  per  mile  basis,  at  which  the  fuel  will 


be  sold.  As  part  of  the  contract,  the  fuel 
supplier  must  also  provide  on-site 
facilities,  meeting  all  applicable  safety 
and  fire  code  requirements,  for  refueling 
the  urban  bus  engines  being  retrofitted, 
unless  the  operator  already  has 
sufficient  refueling  facilities  or  the 
operator  agrees  to  use  off-site  refueling 
facilities. 


(vi)  The  fuel  economy  of  the  engine 
retrofitted  with  the  equipment  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(D)  For  equipment  requiring  the  use  of 
a  fuel  additive,  the  fuel  additive  cost 
shall  be  calculated  as  follows: 


(  Amount  of  fuel  additive  \  (  Discounted  ^  N 

l  required  per  gallon  of  fuel  J  1  lifetime  miles  J  [  Price  of  fuel  additive 

Fuel  additive  cost  =  - - - — - - - - — - - -  x  per  gallon 

(Fuel  economy  of  engine)  ^  of  fuel  additive  , 


( 1 )  For  diesel-fueled  engines,  the  fuel 
economy  of  the  engine  is  3.3  miles  per 
gallon.  For  alternatively-fueled  engines, 
the  fuel  economy  of  the  engine  shall  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

[2)  For  equipment/fuel  additive  that  is 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/fuel  additive  that 
is  not  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  based  on 
the  age  of  the  urban  bus  engine  being 
rebuilt  as  specified  in  the  following 
table: 


Age  of  engine  at  time  of  re¬ 
build 

Discounted 
lifetime  miles 

5  Years  . 

229,478 

6  Years  . 

204,881 

7  Years  . 

180,703 

8  Years  . 

155,902 

9  Years  . 

131,505 

10  Years  . 

109,680 

11  Years  . 

90,608 

12  Years  . 

70,200 

13  Years  . 

48,364 

14  Years  . 

25,000 

15  or  more  Years  . 

0 

(3)  The  price  of  the  fuel  additive  is  the 
price  at  which  the  fuel  additive  supplier 
supplies  the  fuel  additive  to  the  urban 
bus  operator.  In  order  for  the 
equipment/fuel  additive  to  be  required, 
the  equipment/fuel  additive  supplier 
must  provide  a  contract  to  the  urban  bus 
operator  specifying  the  maximum  cost 
at  which  the  fuel  additive  will  be  sold 


for  the  life  of  the  engine  being 
retrofitted. 

(4)  The  amount  of  fuel  additive 
required  per  gallon  of  diesel  fuel  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(£")  The  incremental  maintenance  cost 
of  the  equipment  is  equal  to  the  cost  of 
the  parts  necessary  for  scheduled 
maintenance  of  the  retrofit  equipment 
incremental  to  cost  of  the  parts 
necessary  for  maintenance  of  an 
original,  non-retrofitted  engine.  The 
incremental  maintenance  cost  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(F)  For  equipment  which  replaces  an 
existing  urban  bus  engine  with  a  new, 
previously  unused  engine,  a  credit  will 
be  applied  to  the  life  cycle  cost.  The 
engine  replacement  credit  will  be 
determined  as  follows: 


Engine  Replacement  Credit R  =  $10,000  x(CPIR  /  CPI, 992) 


Where,  CPI  1992  is  the  Consumer  Price  Index 

CPIr  is  the  most  recent  published  (for  "all  items"  as  published  by  the 

Consumer  Price  Index  at  time  of  U.S.  Bureau  of  Labor  Statistics)  for 

rebuild  (for  "all  items”  as  published  1992. 

by  the  U.S.  Bureau  of  Labor  (iii)  The  life  cycle  cost  ceiling  for 

Statistics).  complying  with  the  0.10  grams  per 


brake  horsepower-hour  (0.037  grams  per 
megajoule)  particulate  rebuild  standard 
is  calculated  by  the  following  equation 
at  the  time  of  rebuild: 


Life  Cycle  Cost  CeilingR  =  $7,940  x  (CPIR  /  CPI1992) 
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Where, 

CPIR  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  “all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI1992  is  the  Consumer  Price  Index 
(for  "all  items”  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(2)  If  no  equipment  meets  the 
provisions  of  paragraph  (b)(1)  of  this 
section  for  a  particular  model  of  urban 
bus  engine,  then  any  urban  bus  for 
which  this  subpart  is  applicable  shall 
use  equipment  that  has  been  certified  to 
achieve  at  least  a  25  percent  reduction 
in  particulate  emissions  from  the 
original  certified  particulate  emission 
level  of  the  urban  bus  engine  model 
being  rebuilt,  if  such  equipment  is 
available  as  specified  in  paragraph 
(b)(2)(i)  of  this  section.  If  no  certification 
data  exists  for  the  emission  level  of  the 
original  urban  bus  engine  configuration 


as  initially  certified,  then  other  test  data 
collected  over  the  heavy-duty  engine 
Federal  Test  Procedure,  or  an  approved 
alternative  test  procedure  prescribed 
under  §  85.1414,  may  be  considered  in 
determining  the  percent  reduction. 

(i)  Equipment  is  available  for  a 
articular  engine  model  if  equipment 
as  been  certified  to  achieve  at  least  a 

25  percent  reduction  in  particulate 
emissions  from  original  levels,  and  the 
equipment  for  the  engine  model  has 
been  approved  for  certification  for  six 
months  or  more,  and  has  a  life  cycle 
cost  as  determined  under  paragraph 
(b)(2)(ii)  of  this  section  that  does  not 
exceed  the  life  cycle  cost  ceiling 
specified  in  paragraph  (b)(2)(iii)  of  this 
section. 

(ii)  The  life  cycle  cost  of  equipment  is 
equal  to  the  sum  of  the  purchase  price, 
the  installation  cost,  the  incremental 
fuel  cost,  the  cost  of  any  fuel  additives 
required,  and  the  incremental 
maintenance  cost  associated  with  the 


equipment  each  as  defined  in 
paragraphs  (b)(2)(ii)(A)  through 
(b)(2)(ii)(E)  of  this  section  minus  an 
engine  replacement  credit  as  defined  in 
paragraph  (b)(2)(ii)(F)  of  this  section  if 
the  equipment  replaces  an  existing 
engine  with  a  new  engine. 

(A)  The  purchase  price  is  defined  as 
the  price  at  which  the  equipment 
(including  all  parts  necessary  to  install 
and  operate  the  equipment  properly)  is 
offered  to  the  operator.  The  purchase 
price  excludes  reasonable  shipping  and 
handling  fees  and  taxes,  and  equipment 
costs  incurred  by  the  urban  bus  operator 
for  a  standard  rebuild. 

(B) (1)  The  installation  cost  is  defined 
as  the  labor  cost  of  installing  the 
equipment  on  an  urban  bus  engine, 
incremental  to  a  standard  rebuild,  based 
on  a  labor  rate  of  $35  per  hour.  The 
installation  cost  is  calculated  using  the 
following  equation: 


Installation  Cost  = 


{ Incremental  hours ^ 

CPIR  \ 

V  for  installation  J 

Vhour  J 

<  CPI 1992  , 

Where, 

CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  “all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI1992  is  the  Consumer  Price  Index 
(for  “all  items”  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 


Incremental  fuel  cost 


Where, 

CPIK  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  “all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI  i  is  the  Consumer  Price  Index 
(for  "all  items”  as  published  by  the 


1992. 

[2)  The  estimated  number  of  hours 
necessary  to  install  the  equipment  will 
be  determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§  85.1407. 

(C)  The  incremental  fuel  cost  is 
defined  as  the  increased  fuel  costs  or  the 
fuel  savings  due  to  the  use  of  the 

— > 

3.3  miles 
gallon 

U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(if)  The  percent  change  in  fuel 
economy  will  be  determined  as  part  of 
the  equipment  certification  process,  as 
detailed  in  §  85.1407.  If  equipment 
causes  the  fuel  economy  of  the  engine 


equipment.  (By  definition,  fuel  savings 
will  be  negative  values.)  The  calculation 
of  incremental  fuel  cost  will  depend  on 
the  type  of  equipment  being  installed. 

(l)(i)  For  equipment  not  requiring  a 
change  from  on  road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


$0.72  ^  CPIo 

-  x - — 

gallon  j  CPI1992 

to  increase,  the  value  of  the  fuel 
economy  %  reduction  in  the  above 
equation  shall  be  a  negative  value. 

[2)  For  equipment  requiring  a  fuel 
other  than  on  road  federal  diesel  fuel 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


f  Incremental  > 

'  Discounted  ^ 

Incremental  fuel  cost  = 

price  at  which 
^fuel  is  offered J 

X 

lifetime 
k  miles  j 

Where, 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations  21391 


Incremental  price  at  which  fuel  is  offered  = 


(  Cost  per  mile 

f  Cost  per  mile^ 

for 

- 

for 

^alternative  fuel. 

^  diesel  fuel  , 

(i)  For  equipment/alternative  fuel  that 
is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/ alternative  fuel 
that  is  not  being  certified  under 
§  85.1407  as  available  to  all  affected 
operators  for  less  than  the  life  cycle  cost 
ceiling,  the  discounted  lifetime  mileage 
is  based  on  the  age  of  the  nrhan  bus 


engine  being  rebuilt  as  specified  in  the 
following  table: 


Age  of  engine  at  time  of  rebuild 

Discounted 

lifetime 

miles 

5  years . 

229,478 

6  years . 

204,881 

7  years . 

180,703 

8  years . .' . 

155,902 

9  years . 

131,505 

10  years . 

109,680 

Age  of  engine  at  time  of  rebuild 

Discounted 

lifetime 

miles 

11  years . 

90,608 

12  years . 

70,200 

13  years . 

48,364 

14  years . 

25,000 

15  or  more  years . 

0 

(ii)  The  cost  per  mile  for  diesel  fuel 
is  calculated  based  on  the  following 
equation: 


Cost  per  mile  of  diesel  fuel  = 


Price  of  diesel  fuel  per  gallon,  excluding  taxes 
3.3  miles  per  gallon 


(ill)  For  equipment/alternative  fuel 
that  is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  $0.72x(CPIr/CPIiv92).  For 


equipment/altemative  fuel  that  is  not 
being  certified  under  §85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  the  price  at  which  the  operator 


currently  purchases  diesel  fuel, 
excluding  taxes. 

(iv)  The  cost  per  mile  for  alternative 
fuels  is  calculated  based  on  the 
following  equation: 


Cost  per  mile  for  alternative  fuel  = 


'  Unit  price  of  > 
alternative  fuel, 
^excluding  taxes, 

^Fuel  economy  of^ 
alternatively 
^  fueled  engine  , 


(v)  In  order  for  the  equipment/ 
alternative  fuel  to  be  required,  the  fuel 
supplier  must  provide  a  contract  to  the 
urban  bus  operator  specifying  the  cost  of 
the  fuel  for  the  life  of  the  engine  being 
retrofitted.  The  contract  must  specify 
the  incremental  cost,  compared  to  the 
cost  of  diesel  fuel  on  a  per  mile  basis, 
at  which  the  fuel  will  be  sold.  As  part 
of  the  contract,  the  fuel  supplier  must 
also  provide  on-site  facilities,  meeting 


all  applicable  safety  and  fire  code 
requirements,  for  refueling,  the  urban 
bus  engines  being  retrofitted,  unless  the 
operator  already  has  sufficient  refueling 
facilities  or  the  operator  agrees  to  use 
off-site  refueling  facilities.  The  fuel 
supplier  must  also  provide  for  any 
modifications  to  existing  facilities  that 
are  necessary  due  to  the  use  of  the 
equipment/altemative  fuel  to  meet 


applicable  safety  and  fire  code 
requirements. 

(W)  The  fuel  economy  of  the  engine 
retrofitted  with  the  equipment  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(D)  For  equipment  requiring  the  use  of 
a  fuel  additive,  the  fuel  additive  cost 
shall  be  calculated  as  follows: 


Fuel  additive  cost  = 


( 


Amount  of  fuel  additive  ^  (  Discounted 
required  per  gallon  of  fuel  J  ^lifetime  miles 

(Fuel  economy  of  engine) 


(  Price  of  fuel  additive 'l 
per  gallon 
of  fuel  additive 


(1)  For  diesel-fueled  engines,  the  fuel 
economy  of  the  engine  is  3.3  miles  per 
gallon.  For  alternatively-fueled  engines, 
the  fuel  economy  of  the  engine  shall  be 
determined  as  part  of  the  equipment 


certification  process,  as  detailed  in 
§85.1407. 

[2)  For  equipment/fuel  additive  that  is 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 


discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/fuel  additive  that 
is  not  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  based  on 
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the  age  of  the  urban  bus  engine  being 
rebuilt  as  specified  in  the  following 
table: 


Age  of  engine  at  time  of  rebuild 

Discounted 

lifetime 

miles 

5  years . 

229,478 

6  years . 

204,881 

7  years . 

180,703 

8  years . 

155,902 

9  years . 

131,505 

10  years . 

109 '680 

11  years . 

90,608 

12  years . 

70,200 

13  years . 

48,364 

14  years . 

25,000 

15  or  more  years . 

c 

(3)  The  price  of  the  fuel  additive  is  the 
price  at  which  the  fuel  additive  supplier 
supplies  the  fuel  additive  to  the  urban 
bus  operator.  In  order  for  the 
equipment/fuel  additive  to  be  required, 
the  equipment/ fuel  additive  supplier 
must  provide  a  contract  to  the  urban  bus 
operator  specifying  the  maximum  cost 
at  which  the  fuel  additive  will  be  sold 
for  the  life  of  the  engine  being 
retrofitted. 

(4)  The  amount  of  fuel  additive 
required  per  gallon  of  diesel  fuel  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 


(E)  The  incremental  maintenance  cost 
of  the  equipment  is  equal  to  the  cost  of 
the  parts  necessary  for  scheduled 
maintenance  of  the  retrofit  equipment 
incremental  to  cost  of  the  parts 
necessary  for  maintenance  of  an 
original,  non-retrofitted  engine.  The 
incremental  maintenance  cost  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(F)  For  equipment  which  replaces  an 
existing  urban  bus  engine  with  a  new, 
previously  unused  engine,  a  credit  will 
be  applied  to  the  life  cycle  cost.  The 
engine  replacement  credit  will  be 
determined  as  follows: 


Engine  Replacement  CreditR  =  $10,000  x  (CPIR  /  CPI1992) 


Where, 

CPIR  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 


CPL992  is  the  Consumer  Price  Index 
(for  “all  items”  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 


(iii)  The  life  cycle  cost  ceiling  for 
complying  with  the  25  percent 
particulate  emission  reduction 
requirement  is  calculated  by  the 
following  equation  at  the  time  of 
rebuild: 


Life  Cycle  Cost  CeilingR  =  $2,000 x  (CPIR  /  CPI,^) 


Where, 

CPIR  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items”  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI  1992  is  the  Consumer  Price  Index 
(for  "all  items”  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(3) (i)  Urban  buses  covered  by  this 
subpart  for  which  no  equipment  is 
available  under  paragraphs  (b)(1)  or 
(b)(2)  of  this  section  shall  be  equipped 
with  one  of  the  following: 

(A)  The  original  engine  rebuilt  to  its 
original  engine  configuration  as 
specified  in  paragraph  (b)(3)(ii)  of  this 
section:  or 

(B)  An  engine  identical  to  its  original 
engine  which  has  been  rebuilt  to  its 
original  configuration  as  specified  in 
paragraph  (b)(3)(h)  of  this  section;  or 

(C)  An  engine  of  a  configuration  with 
a  certification  PM  level  lower  than  the 
original  configuration;  or 

(D)  A  replacement  engine  with  a 
particulate  matter  certification  level 
lower  than  the  original  engine. 

(ii)  All  replacement  or  rebuilt  parts 
shall  be  equivalent  to  the  original 
equipment  specifications. 

(4)  Notwithstanding  paragraph  (b)(3) 
of  this  section,  if  as  of  July  1, 1996,  no 


equipment  has  been  certified  to  meet 
the  cost  ceiling  requirements  of 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  then  urban  buses  covered  by 
this  subpart  shall  be  equipped  with 
equipment  that  has  been  certified  to 
achieve  at  least  a  25  percent  reduction 
in  particulate  emissions  from  the 
original  certified  particulate  emission 
level  of  the  urban  bus  engine  model 
being  rebuilt,  provided  the  equipment 
does  not  require  any  of  the  following: 

(i)  A  switch  from  mechanical  control 
to  electronic  control;  or 

(ii)  Installation  of  exhaust 
aftertreatment  equipment;  or 

(iii)  The  use  of  a  fuel  different  from 
the  fuel  on  which  the  engine  currently 
operates. 

(c)  Program  2:  Averaging  based 
program.  Program  2  requires  affected 
urban  bus  operators  to  meet  an  annual 
average  fleet  particulate  emissions  level, 
rather  than  requiring  each  individual 
rebuilt  urban  bus  engine  in  the 
operator’s  fleet  to  meet  a  specific 
particulate  emission  level.  Under 
Program  2,  each  affected  fleet  operator 
must  reduce  particulate  emissions  from 
its  affected  urban  buses  (i.e.,  1993  and 
earlier  model  year  urban  buses)  to  a 
level  low  enough  to  meet  an  annual 
average  target  level  for  a  fleet  (TLF)  for 
particulate  emissions  (in  grams  per 


brake  horsepower-hour).  The  TLF  is 
calculated  for  each  year  of  the  program 
beginning  in  1996.  During  each  calendar 
year,  the  average  particulate  emissions 
level  from  all  of  the  operator’s  pre-1994 
model  year  urban  buses  must  be  at  or 
below  the  TLF  for  that  calendar  year. 
The  TLF  for  a  particular  calendar  year 
is  calculated  based  on  the  Agency's 
determination  of  the  projected  emission 
level  for  each  engine  model  in  the 
operator’s  pre-1994  model  year  urban 
bus  fleet,  as  specified  in  paragraph 
(c)(l)(iii)  of  this  section,  and  based  on 
a  schedule  for  rebuilding  of  affected 
urban  bus  engines,  as  specified  in 
paragraph  (c)(l)(iv)  of  this  section. 

(1)  During  each  calendar  year  starting 
with  1996,  urban  bus  operators  shall  be 
in  compliance  with  an  annual  Target 
Level  for  a  Fleet  (TLF)  of  particulate 
emissions  calculated  using  the  equation 
defined  in  paragraph  (c)(l)(i)  of  this 
section.  Operators  must  comply  with  a 
TLF,  rounded  to  two  places  after  the 
decimal,  until  all  pre-1994  urban  buses 
have  been  retired  from  the  operator’s 
fleet. 

(i)  An  urban  bus  operator’s  annual 
Target  Level  for  a  Fleet  (TLF)  for  a 
particular  calendar  year  shall  be 
calculated  as  follows: 
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tlfcy 


f  1993  > 

X  (Bmy)x(W*my) 

VMY=CY-15 

1993 

X  (bmy) 
MY-CY-15 


Where, 

CY  is  the  calendar  year. 

MY  is  the  model  year. 

Bmy  is  the  number  of  urban  buses  of 
that  model  year  in  the  operator’s 
fleet  as  of  January  1, 1995,  plvis  any 
urban  buses  of  that  model  year 
added  to  the  fleet  after  January  1, 
1995. 

WPmy  is  the  weighted  average  of 
projected  particulate  emissions  for 
urban  buses  of  that  model  year 
calculated  using  the  formula  in 
paragraph  (c)(1)(h)  of  this  section. 

(ii)  The  weighted  average  of  projected 
particulate  emissions  for  urban  buses  of 
a  particular  model  year  is  calculated 
using  the  following  equation: 


Z(Bjx(Pl) 

WPMY=ki-j - 

I(B,) 

1 

Where, 

MY  is  the  model  year. 

z  is  the  number  of  different  engine 
models  in  the  fleet  of  model  year 
MY. 

Bz  is  the  number  of  urban  buses  in  the 
operator’s  fleet  as  of  January  1,  1995 
(including  those  added  after 
January  1, 1995)  equipped  with  a 
specific  engine  model  of  the  given 
model  year. 


P*  is  the  projected  particulate 
emission  level  of  that  engine  model 
provided  in  paragraphs  (c)(l)(iii) 
and  (c)(l)(iv)  of  this  section. 

(iii)(A)  Pre-rebuild  particulate 
emission  levels  and  projected  post¬ 
rebuild  particulate  emission  levels  in 
grams  per  brake  horsepower-hour  (g / 
bhp-hr)  are  based  on  engine  type  and 
model  year  and  are  specified  in  the 
following  table.  The  appropriate 
particulate  level,  pre-rebuild  or  post¬ 
rebuild,  shall  be  determined  using  the 
information  contained  in  paragraph 
(c)(l)(iv)  of  this  section. 


Engine  model 

Model  year  of  en¬ 
gine 

Pre-rebuild 
particulate 
level  (g/bhp- 

Projected 
post-rebuild 
particulate 
level  (c^/bhp- 

DDC  6V92TA . 

1979-1987  . 

0.50 

0.30 

1988-1989  . 

0.30 

0.10 

DDC  6V92TA  DDECI  . 

1986-1987  . 

0.30 

0.30 

DDC  6V92TA  DDECII  . 

1988-1991  . 

0.31 

0.10 

1992  . 

0.25 

0.10 

1993  (no  trap)  . 

0.25 

0.10 

1993  (trap)  . 

0.07 

0.07 

DDC  Series  50  . 

1993  . 

0.16 

0.10 

DDC  6V71N  . 

1973-1987  . 

0.50 

0.50 

1988-1989  . 

0.50 

0.10 

DDC  6V71T  . 

1985-1986  . 

0.50 

0.50 

DDC  8V71N  . 

1973-1984  . 

0.50 

0.50 

DDC  6L71TA  . 

1990  . 

0.59 

0.10 

1988-1989  . 

0.31 

0.10 

DDC  6171 TA  DDEC  . 

1990-1991  . 

0.30 

0.10 

Cummins  L10  . 

1985-1987  . 

0.65 

0.65 

1988-1989  . 

0.55 

0.10 

1990-1991  . 

0  46 

0.10 

Cummins  L10  EC  . 

1992  . 

0.25 

0.10 

1993  (trap)  . 

0.05 

0.05 

Aitematively-fueled  engines  . 

Pre-1994  . 

0.10 

0.10 

Other  engines . 

Pre-1988  . 

0.50 

0.50 

1988-1993  . 

V) 

0.10 

1  Certification  level. 


(B)  For  TLF  calculations  for  calendar 
year  1996  and  1997,  post-rebuild 
particulate  emission  levels  for  a  specific 
engine  model  shall  be  equal  to  the 
following: 

(1)  0.10  g/bhp-hr,  for  any  engine 
model  (other  than  any  model  year  1984 
and  1987  engine  models,  and  those 
engine  models  indicated  in  paragraph 
(c)(l)(iii)(B)(4)  of  this  section)  for  which 


equipment  has  been  certified  by  July  1, 
1994  as  meeting  the  emission  and  cost 
requirements  of  paragraph  (b)(1)  of  this 
section  for  all  affected  urban  bus  * 
operators; 

(2)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1994  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  (and  for 


any  model  year  1984  and  1987  engine 
models)  for  which  equipment  has  been 
certified  by  July  1, 1994  as  meeting  the 
emission  and  cost  requirements  of 
paragraph  (b)(2)  of  this  section  for  all 
affected  urban  bus  operators,  the  post¬ 
rebuild  particulate  emission  level  shall 
equal  the  lowest  emission  level  (greater 
than  or  equal  to  0.10  g/bhp-hr)  certified 
for  any  such  equipment; 
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(3)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1994  as  meeting  the  emission  and  cost 
requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section  for  all 
affected  urban  bus  operators,  the  post¬ 
rebuild  particulate  emission  level  shall 
equal  the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre¬ 
rebuild  particulate  level  below  0.10  g / 
bhp-hr,  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre¬ 
rebuild  particulate  level; 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(3)  of  this  section,  if  by  July 
1, 1994,  no  equipment  has  been  certified 
for  any  of  the  engine  models  listed  in 
the  table  at  paragraph  (c)(l)(iii)(A)  of 
this  section,  then  the  post-rebuild 
particulate  levels  shall  be  as  indicated 
in  the  table  at  paragraph  (c)(l)(iii)(A)  of 
this  section. 

(C)  For  TLF  calculations  for  calendar 
year  1998  and  thereafter,  post-rebuild 
particulate  emission  levels  for  a  specific 
engine  model  shall  be  equal  to  the 
following; 

(1)  0.10  g/bhp-hr,  for  any  engine 
model  (other  than  those  indicated  in 


paragraph  (c)(l)(iii)(C)(4)  of  this  section) 
for  which  equipment  has  been  certified 
by  July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(1)  of  this  section  for  all  affected 
urban  bus  operators; 

(2)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1996  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  but  for 
which  equipment  has  been  certified  by 
July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(2)  of  this  section  for  all  affected 
urban  bus  operators,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  lowest  emission  level  (greater  than 
or  equal  to  0.10  g/bhp-hr)  certified  for 
any  such  equipment; 

(3)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1996  as  meeting  the  requirements  of 
either  paragraph  (b)(1)  or  paragraph 
(b)(2)  of  this  section,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre¬ 
rebuild  particulate  level  below  0.10  g/ 


bhp-hr,  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre¬ 
rebuild  particulate  level; 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(3)  of  this  section,  if  by  July 
1, 1996,  no  equipment  has  been  certified 
to  meet  the  emission  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
the  pre-rebuild  particulate  levels 
specified  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section. 

(6)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(3)  of  this  section,  if  by  July 
1, 1996,  equipment  has  been  certified  to 
meet  the  emissions  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section,  but  no 
equipment  has  been  certified  by  July  1, 
1996  to  meet  the  life-cycle  cost 
requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
as  specified  in  the  following  table: 


DDC  6V92TA . 

DDC  6V92TA  DDECI 
DDC  6V92TA  DDECII 


DDC  Series  50  . 

DDC6V71N . 

DDC  6V71T  . 

DDC  8V71N . 

DDC  6L71TA  . 

DDC  6L71TA  DDEC 
Cummins  L10  . 


Cummins  L10  EC  . 

Alternatively-fueled  engines 
Other  engines . 


Certification  level. 


Engine  model 


Model  year  sold 

Pre-rebuild 
PM  level  (g/ 
bhp-hr) 

Post-rebuild 
PM  level  (g / 
bhp-hr) 

1979-1987  . 

0.50 

0.30 

1988-1989  . 

0.30 

0.30 

1986-1987  . 

0.30 

0  30 

1988-1991  . 

0.31 

0.25 

1992  . 

0.25 

0.25 

1993  (no  trap)  . 

0.25 

0.25 

1993  (trap)  . 

0.07 

0.07 

1993  . 

0.16 

0.16 

1973-1987  . 

0.50 

0.50 

1988-1989  . 

0.50 

0.50 

1986-1986  . 

0.50 

0.50 

1973-1984  . 

0.50 

0.50 

1990  . 

0.59 

0.59 

1988-1989  . 

0.31 

0.31 

1990-1991  . 

0.30 

0.30 

1985-1987  . 

0.65 

046 

1988-1989  . 

0.55 

0.46 

1990-1991  . 

0.46 

0.46 

1992  . 

0.25 

0.25 

1993  (trap)  . 

0.05 

0.05 

Pre-1994  . 

0.10 

0.10 

Pre-1988  . 

0.50 

0.50 

1988-1993  . 

V) 

(’) 

(iv)  To  determine  whether  to  use  the  pre-rebuild  emission  level  or  the  post-rebuild  emission  level  from  paragraph 
(c)(l)(iii)  of  this  section  in  calculating  the  TLF  for  a  given  calendar  year  the  following  table  shall  be  used: 
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Model  year 
of  engine 

Year  for 
which  TLF  Is 
being  cal¬ 
culated 

Particulate  emis¬ 
sion  level  (See 
table  in 
§85.1403 
(c)(1  )(»•)) 

1993  . 

1996-1998  .. 

Pre-rebuild  level. 

1999  and 

Post-rebuild 

thereafter. 

level. 

1992  . 

1996-4  998  .. 

Pre-rebuild  level. 

1999  and 

Post-rebuild 

thereafter. 

level. 

1991  . 

1996-1997  .. 

Pre-rebuild  level. 

1998  and 

Post-rebuild 

thereafter. 

level. 

1990  . 

1996-1999  .. 

Pre-rebuild  level. 

2000  and 

Post-rebuild 

thereafter. 

level. 

1989  . 

1996-1999  .. 

Pre-rebuild  level. 

2000  and 

Post-r6build 

thereafter. 

level. 

1988  . 

1996-1998  .. 

Pre-rebuild  level. 

1999  and 

Post-rebuild 

thereafter. 

level. 

Model  year 
of  engine 

Year  for 
which  TLF  is 
being  cal¬ 
culated 

Particulate  emis¬ 
sion  level  (See 
table  in 
§85.1403 
(c)(1 )(!«)) 

1987 1  . 

1996  and 

Post-rebuild 

thereafter. 

level. 

1986  . 

1996-1997  .. 

Pre-rebuild  level. 

1998  and 

Post-rebuild 

thereafter. 

level. 

1985  . 

1996  . 

Pre-rebuild  level. 

1997  and 

Post-rebuild 

thereafter. 

level. 

1984  . 

1996  and 

Post-rebuild 

thereafter. 

level. 

Pre-1984  .. 

1996  and 
thereafter. 

Pre-rebuild  level. 

1  For  model  year  1987  engines,  the  post¬ 
rebuild  particulate  level  may  be  more  stringent 
for  calculating  the  TLF  beginning  in  1999,  as  a 
result  of  the  application  of  paragraph 
(c)(1)(iii)(C)  of  this  section  to  such  engines  in 
1998. 


(2)  To  determine  compliance  under 
this  program,  the  TLF,  rounded  to  two 
places  after  the  decimal,  shall  be 
compared  with  an  annual  Fleet  Level 
Attained  (FLA)  of  particulate  emissions 
calculated  using  the  equation  defined  in 
paragraph  (c)(2)(i)  of  this  section,  and 
also  rounded  to  two  places  after  the 
decimal.  At  all  times  during  a  given 
calendar  year,  the  FLA  must  be  at  or 
below  the  TLF  for  the  same  calendar 
year  in  order  for  the  fleet  to  be  in 
compliance. 

(i)  An  urban  bus  operator  shall 
calculate  its  Fleet  Level  Attained  (FLA) 
using  the  following  equation: 


Where, 

MY  is  the  model  year. 

MY i  is  the  model  year  of  the  oldest 
urban  bus  in  a  operator's  fleet. 

BMy  is  the  number  of  urban  buses  of 
model  year  MY  in  an  operator’s 
fleet,  excluding  those  urban  buses 
older  than  fifteen  years  that  meet  a 
0.10  grams  per  brake  horsepower- 
hour  particulate  standard. 

Br  is  the  number  of  1993  and  earlier 
model  year  urban  buses  retired 
since  January  1, 1995  that  would 
have  been  less  than  15  years  old,  as 
calculated  by  the  model  year  of  the 
urban  bus  on  December  31st  of  the 
given  calendar  year,  but  does  not 
include  retired  urban  buses  that  are 
replaced  by  other  1993  and  earlier 
model  year  urban  buses. 

WEmy  is  the  weighted  average  of 
engine-specific  particulate 
emissions  for  urban  buses  in  that 
model  year  in  an  operator’s  fleet, 
excluding  those  urban  buses  older 
than  fifteen  years  that  meet  a  0.10 
grams  per  brake  horsepower-hour 
particulate  standard,  calculated 
using  the  formula  in  paragraph 
(c)(2)(ii)  of  this  section. 

(ii)  The  weighted  average  of  engine 
specific  particulate  emissions  for 
urban  buses  of  a  particular  model 
year,  excluding  those  urban  buses 
older  than  fifteen  years  that  meet  a 


0.10  grams  per  brake  horsepower- 
hour  particulate  standard  is 
calculated  using  the  following 
equation: 


1 


Where, 

q  is  the  number  of  different  engine 
configurations  in  a  given  model 
year,  excluding  those  urban  buses 
older  than  fifteen  years  that  meet  a 
0.10  grams  per  brake  horsepower- 
hour  particulate  standard. 

Bq  is  the  number  of  urban  buses  with 
a  specific  engine  configuration. 

Eq  is  the  engine-specific  particulate 
emission  level  for  a  given 
configuration. 

(iii)  The  Eq  shall  be  defined  as: 

(A)  The  pre-rebuild  level  as  specified 
in  paragraph  (c)(l)(iii)  of  this  section  in 
cases  where  an  engine  has  not  been 
rebuilt  after  January  1, 1995  or  has  been 
rebuilt  to  its  original  configuration;  or 

(B)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour) 
achieved  after  installing  emission 
control  equipment  on  the  urban  bus  at 
time  of  rebuild,  where  an  engine  has 


been  rebuilt  using  emission  control 
equipment  after  January  1, 1995.  Such 
particulate  emission  levels  will  be 
established  by  the  equipment  certifier 
during  equipment  certification;  or 

(C)  0.10  grams  per  brake  horsepower- 
hour  (0.037  grams  per  megajoule)  for 
urban  buses  covered  by  the  provisions 
specified  in  paragraph  (d)(1)  of  this 
section;  or 

(D)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour)  of  the 
upgrade  engine  configuration  for  urban 
buses  covered  by  the  provisions 
specified  in  paragraph  (d)(3)  of  this 
section;  or 

(E)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour) 
determined  by  applying  an  additional 
percent  reduction  in  particulate 
emissions  to  the  particulate  levels 
determined  in  paragraphs  (c)(2)(iii)(A) 
through  (c)(2)(iii)(D)  of  this  section  for 
those  urban  buses  operating  on  diesel- 
based  fuels  which  achieve  particulate 
reductions  beyond  federally  required 
diesel  fuel  with  0.05  weight  percent 
sulfur  content.  Such  additional  percent 
reductions  will  be  determined  through 
certification  of  such  diesel-based  fuels 
as  specified  in  $85.1407. 

(d)(1)  Operators  of  urban  buses 
covered  by  this  subpart  which  have  had 
particulate  traps  installed  prior  to 
January  1, 1995,  or  are  powered  by  an 
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alternative  fuel  that  significantly 
reduces  particulate  emissions  compared 
to  emissions  from  diesel  fuel,  may 
assume  that  such  urban  buses  are 
operating  at  a  PM  level  of  0.10  grams 
per  brake  horsepower-hour  (0.037  grams 
per  megajoule)  for  purposes  of  meeting 
the  requirements  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section  as  long  as  such 
urban  buses  have  engines  that  are 
properly  calibrated  and  maintained  in 
accordance  with  equipment  manuals 
and  instructions,  and  the  operator  has 
no  reason  to  believe  otherwise. 

(2)  Any  urban  buses  which  have  had 
particulate  traps  installed  prior  to 
January  1, 1995,  or  are  powered  by  a 
fuel  that  significantly  reduces 
particulate  emissions  compared  to 
emissions  from  diesel  fuel,  whose 
engines  have  not  been  properly 
calibrated  and  maintained  in 
accordance  with  equipment  manuals 
and  instructions  or  the  operator  has 
reason  to  believe  otherwise,  shall  be 
treated  as  if  such  equipment  was  not 
installed  for  purposes  of  determining 
compliance  with  paragraphs  (b)  and  (c) 
of  this  section. 

(3)  Operators  of  urban  buses  covered 
by  this  subpart  which  have  upgrade  kits 
installed  prior  to  January  1, 1995,  may 
assume  that  such  urban  buses  are 
operating  at  the  PM  level  of  the 
upgraded  engine  configuration  for 
purposes  of  meeting  the  requirements 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(e) (1)  The  standard  and  percent 
emission  reductions  requirements  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section  refer  to  exhaust  emitted  over  the 
operating  schedule  set  forth  in 
paragraph  (0(2)  of  Appendix  I  to  part  86 
of  this  chapter  and  measured  and 
calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  of  part 
86  of  this  chapter. 

(2)  Equipment  certifiers  may  also 
submit  emission  results  from  EPA- 
approved  alternative  test  procedures 
showing  compliance  with  the  25 
percent  reduction  requirements  of 
paragraphs  (b)  and  (c)  of  this  section.  As 
required  in  §  85.1414,  the  equipment 
certifier  shall  supply  information  on  the 
alternative  test  procedure  which 
supports  the  certifier’s  claims  that  the 
alternative  test  procedure  is  typical  of 
in-use  urban  bus  operation. 

(f)  Every  operator  subject  to  the 
requirements  prescribed  in  this  section 
shall  keep  records  of  all  engine  rebuilds 
and  replacements  performed  on  urban 
buses  as  required  in  §  85.1404,  and 
maintain  evidence  that  their  urban 
buses  are  in  compliance  with  the 
requirements  of  paragraphs  (b)  or  (c)  of 
this  section. 


(g)  Operators  shall  affix  the  label 
provided  with  the  equipment,  required 
under  §  85.1411(a),  to  the  engine  being 
rebuilt  with  the  equipment. 

$  85.1404  Maintenance  of  records  for 
urban  bus  operators;  submittal  of 
information;  right  of  entry. 

(a)  The  operator  of  any  urban  bus  for 
which  this  subpart  is  applicable  shall 
maintain  and  retain  the  following 
adequately  organized  and  indexed 
records  beginning  January  1, 1995.  Each 
operator  shall  keep  such  records  until 
the  five  year  anniversary  of  a  rebuild  or 
until  the  engine  is  rebuilt  again, 
whichever  occurs  first. 

(1)  General  records.  The  records 
required  to  be  maintained  under  this 
paragraph  shall  consist  of  all  purchase 
records,  receipts,  and  part  numbers  for 
parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 

(2)  Individual  records.  A  brief  history 
of  each  urban  bus  subject  to  the  rebuild 
provisions  prescribed  under  this  section 
including  the  records  and 
documentation  required  to  be 
maintained  under  §  85.1403(f)  of  this 
subpart. 

(3)  Fuel  purchase  records.  The  records 
required  under  this  paragraph  consist  of 
all  purchase  records  of  fuels  for  which 
the  operator  is  claiming  additional 
emission  reductions  under 

§  85.1 403(c)(2)(iii)(E),  purchase  records 
for  fuel  additives  required  for  use  with 
equipment,  and  purchase  records  for 
fuels,  other  than  diesel  fuel,  which  are 
used  with  dual-fueled  engines. 

(b) (1)  Any  operator  subject  to  the 
requirements  under  this  section  shall 
provide  any  EPA  Enforcement  Officer, 
upon  presentation  of  credentials  during 
operating  hours,  access  to  the  following: 

(1)  Any  facility  where  records  required 
to  be  maintained  under  this  section  are 
generated  or  stored. 

(ii)  Any  facility  where  engine 
rebuilding  or  replacement  takes  place. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (b)(1)  of  this 
section,  any  EPA  Enforcement  Officer 
shall  be  allowed: 

(i)  To  inspect  and  make  copies  of 
records  required  to  be  maintained  under 
this  section. 

(ii)  To  inspect  and  photograph  any 
urban  bus  and  engine  subject  to  the 
standards  set  forth  in  §  85.1403  of  this 
subpart. 

(iii)  To  inspect  and  monitor  any 
activity  related  to  the  rebuilding  or 
replacement  of  an  engine  in  an  urban 
bus  for  which  these  regulations  are 
applicable  as  described  in  §  85.1401  of 
this  subpart.  ... 


§85.1405  Applicability. 

The  provisions  of  §§  85.1405  through 
85.1414  apply  to  retrofit/rebuild 
equipment  which  is  to  be  installed  on 
or  used  with  1993  and  earlier  model 
year  urban  buses  whose  engines  are 
rebuilt  or  replaced  after  January  1, 1995. 
For  the  purposes  of  §§  85.1405  through 
85.1414,  “equipment”  includes 
alternative  fuels  and  fuel  additives  to  be 
used  with  urban  bus  engines. 

§  85.1 406  Certification. 

(a)  Certification  compliance  shall  be 
demonstrated  as  follows: 

(1)  Test  procedure  and  emission 
results.  The  emission  test  to  be  used  is 
the  heavy-duty  engine  Federal  Test 
Procedure  as  set  forth  in  the  applicable 
portions  of  part  86  of  this  chapter  or  an 
approved  alternative  test  procedure 
prescribed  under  §  85.1414. 

Certification  emission  testing  must  be 
carried  out  using  representative 
production  equipment  as  provided  in 
paragraph  (b)  of  this  section.  The  test 
results  must  demonstrate  that  the 
retrofit/ rebuild  equipment  will  comply 
with  either  the  particulate  emission 
requirements  of  §  85.1403(b)(l)(i)  or 

§  85.1403(b)(2)(i),  or  provide  some  level 
of  particulate  emission  reduction,  and 
will  not  cause  the  urban  bus  engine  to 
fail  to  meet  any  applicable  Federal 
emission  requirements  set  for  that 
engine  in  the  applicable  portions  of  40 
CFR  part  86,  provided  the  equipment  is 
properly  installed. 

(2)  Emission  test  engine  selection,  (i) 
The  test  engine  used  must  represent  the 
"worst  case”  with  respect  to  particulate 
emissions  of  all  those  engine 
configurations  for  which  the  retrofit/ 
rebuild  equipment  is  being  certified. 

The  worst  case  engine  configuration 
shall  be  the  engine  configuration  having 
the  highest  engine-out  particulate  matter 
emission  levels,  when  properly 
maintained  and  used,  prior  to 
installation  of  the  retrofit/rebuild 
equipment.  EPA  reserves  the  right  to 
request  data  or  information  showing 
that  the  particulate  emission  reduction 
efficiency  of  the  retrofit/rebuild 
equipment  being  certified  under  this 
paragraph,  for  use  with  more  than  one 
engine  family,  does  not  vary 
significantly  among  the  engine  families. 

(ii)  The  results  of  certification  tests 

using  the  worst  case  engine  selections 
made  in  this  section  shall  be  applicable 
for  the  other  engine  configurations  for 
which  the  retrofit/rebuild  equipment  is 
designed.  ...  , 

(iii)  The  worst  case  test  engine 
selected  for  certification  emission 
testing  is  not  required  to  meet  Federal 
emission  standards  before  the  retrofit/ 
rebuild  equipment  is  installed. 
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However,  each  test  engine  shall  have 
representative  emissions  performance 
that  is  close  to  the  standards  and  have 
no  obvious  or  suspected  emission 
defects.  Each  test  engine  shall  be  timed 
properly  and  set  to  the  engine 
manufacturer’s  specifications  before 
testing  is  performed.  Any  excessively 
worn  or  malfunctioning  emission 
related  part  shall  be  repaired  or  replaced 
with  a  new  part  prior  to  testing. 

(iv)  To  demonstrate  compliance  with 
the  particulate  emission  requirements  of 
§  85.1403(b)(l)(i),  the  test  engine  used 
may  be  a  new  unused  engine,  an  in-use 
engine  that  has  been  rebuilt  previously, 
or  an  in-use  engine  that  has  not  been 
rebuilt  previously. 

(v)  (A)  To  demonstrate  compliance 
with  the  particulate  emission 
requirements  of  §  85.1403(b)(2)(i)  on 
engines  for  which  particulate 
certification  data  exists,  the  test  engine 
used  may  be  a  new  unused  engine,  an 
in-use  engine  that  has  been  rebuilt 
previously,  or  an  in-use  engine  that  has 
not  been  rebuilt  previously. 

(B)  To  demonstrate  compliance  with 
the  particulate  emission  requirements  of 
§  85.1403(b)(2)(i)  on  engines  for  which 
no  particulate  certification  data  exists, 
the  test  engine  used  may  be  a  new 
unused  engine,  or  an  in-use  engine  that 
is  newly  rebuilt  to  its  original 
configuration. 

(b)  Diesel  test  fuel.  Federally  required 
low  sulfur  diesel  fuel  (with  a  sulfur 
content  of  0.05  weight  percent)  shall  be 
used  for  all  new  emissions  testing 
required  to  be  performed  for 
certification  of  retrofit/rebuild 
equipment  for  diesel-fueled  urban  bus 
engines. 

(c)  Test  equipment  selection. 
Certification  shall  be  based  upon  tests 
utilizing  representative  production 
equipment  selected  in  a  random 
manner. 

(d)  Replacing  original  equipment 
parts.  Installation  of  any  certified 
retrofit/rebuild  equipment  shall  not 
result  in  the  permanent  removal  or 
rendering  inoperative  of  any  original 
equipment  emission  related  part  other 
than  the  part(s)  being  replaced. 
Furthermore,  installation  of  any 
certified  retrofit/rebuild  equipment 
shall  not  cause  or  contribute  to  an 
unreasonable  risk  to  the  public  health, 
welfare  or  safety,  or  result  in  any 
additional  range  of  parameter 
adjustability  or  accessibility  to 
adjustment  than  that  of  the  vehicle 
manufacturer's  emission  related  part. 

(e)  Affects  on  engine  on-board 
diagnostic  system.  Installation  of  any 
certified  retrofit/rebuild  equipment 
shall  not  alter  or  render  inoperative  any 
feature  of  the  on-board  diagnostic 


system  incorporated  by  the  engine 
manufacturer.  The  certified  equipment 
may  integrate  with  the  existing 
diagnostic  system  if  it  does  not  alter  or 
render  inoperative  any  features  of  the 
system. 

(f)  In-use  enforcement.  (1)  As  a 
condition  of  certification,  the  equipment 
certifier  agrees  to  notify  operators  who 
have  installed  this  equipment  and  repair 
the  equipment  without  cost  to  the 
operator  when  the  Agency  determines 
that  a  substantial  number  of  the 
equipment  kits,  when  properly 
maintained  and  used,  and  in  actual  use 
throughout  the  in-use  compliance 
period,  do  not  meet  emission 
reauirements. 

(2)  If  the  equipment  certifier  disagrees 
with  such  determination  of 
nonconformity  and  so  advises  the  MOD 
Director,  the  MOD  Director  shall  afford 
the  equipment  certifier  and  other 
interested  persons  an  opportunity  to 
present  their  views  and  evidence  in 
support  thereof  at  a  public  hearing 
conducted  in  accordance  with 
procedures  found  in  §  85.1807.  For 
purposes  of  this  section,  substitute  the 
word  "equipment”  in  place  of  the 
phrase  “motor  vehicles  and  engines.” 

§  85.1 407  Notification  of  intent  to  certify. 

(a)  Prior  to  the  sale  of  any  certified 
retrofit/rebuild  equipment,  notification 
of  the  intent  to  certify  must  be  approved 
by  the  MOD  Director. 

(1)  All  notifications  shall  include: 

(i)  Identification  of  the  candidate 
retrofit/ rebuild  equipment  to  be 
certified,  including  a  list  of  parts  and 
part  numbers; 

(ii)  Identification  of  all  engine 
configurations  for  which  the  equipment 
is  being  certified  including  make(s), 
engine  model(s),  model  yearfs),  engine 
size(s)  and  all  other  specific 
configuration  characteristics  necessary 
to  assure  that  the  equipment  will  not  be 
installed  in  any  configuration  for  which 
it  has  not  been  certified; 

(iii)  All  results  and  documentation  of 
tests  and  procedures  used  by  the 
equipment  certifier  as  evidence  of 
compliance  with  the  emission 
requirements  specified  in  §85.1406; 

fiv)  A  description  of  the  test 
equipment  selection  criteria  used,  and  a 
statement  that  the  test  equipment  used 
for  certification  testing  is  representative 
production  equipment  consistent  with 
§  85.1406(c); 

(v)  A  description  of  the  test  engine 
selection  criteria  used,  and  rationale 
that  supports  the  technical  judgment  of 
the  equipment  certifier  that  the  engine 
configuration  used  for  certification 
testing  represents  worst  case  with 
respect  to  particulate  matter  emissions 


of  all  those  configurations  for  which  the 
retrofit/rebuild  equipment  is  being 
certified,  and  all  data  that  supports  that 
conclusion; 

(vi)  A  copy  of  the  written  instructions 
for  proper  maintenance  and  use  of  the 
equipment,  including  instructions  as  to 
whether  the  engine  must  be  rebuilt  to  its 
original  configuration  before  installing 
the  equipment; 

(vii)  The  scheduled  maintenance 
required  for  the  equipment  over  the  in- 
use  compliance  period,  including 
service  intervals  of  the  retrofit/rebuild 
equipment  which  detail  the 
maintenance  and  replacement  intervals 
in  months  and/or  miles,  as  applicable; 

(viii)  A  copy  of  the  warranty  language 
to  be  provided  to  the  operator  pursuant 
to  both  §  85.1409(a)  and  §  85.1409(b); 

(ix)  A  statement  of  commitment  and 
willingness  to  comply  with  all  the 
relevant  terms  and  conditions  of  this 
subpart; 

(x)  A  statement  by  the  equipment 
certifier  that  use  of  its  certified 
equipment  will  not  cause  a  substantial 
increase  to  urban  bus  engine  emissions 
in  any  normal  driving  mode  not 
represented  during  certification  testing; 
and 

(xi)  The  office  or  officer  of  the 
equipment  certifier  authorized  to 
receive  correspondence  regarding 
certification  requirements  pursuant  to 
this  subpart. 

(2)  If  an  equipment  certifier  wishes  to 
certify  equipment  for  use  under 
§  85.1403(b)  for  all  affected  urban  bus 
operators  as  specified  in  §  85.1401,  the 
notification  shall  also  contain  all  data 
and  documentation  used  by  the 
equipment  certifier  as  evidence  of 
compliance  with  the  life  cycle  cost 
requirements  specified  in 
§«5.1403(b)(l)(ii)  or  §  85.1403(b)(2)(ii); 
including: 

(i)  The  price  to  be  charged  to  an  urban 
bus  operator  for  the  equipment, 
excluding  shipping  and  handling  costs 
and  taxes; 

(ii)  A  detailed  breakout  of  the  total 
number  of  hours  necessary  to  install  the 
equipment,  and  the  number  of  hours 
necessary  to  install  the  equipment, 
incremental  to  a  standard  rebuild; 

(iii)  For  equipment  not  requiring  a 
change  from  on  road  diesel  niel,  the 
percent  change  in  fuel  economy  for  an 
urban  bus  engine  retrofitted  with  the 
equipment  compared  to  the  original 
engine  based  on  testing  performed  over 
the  heavy-duty  engine  Federal  test 
procedure  or  an  approved  alternative 
test  procedure  prescribed  under 

§  85.1414,  including  all  test  data 
supporting  the  reported  change  in  fuel 
economy; 
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(iv)  For  alternatively-fueled 
equipment,  the  fuel  economy  of  the 
retrofitted  engine  based  on  testing 
performed  over  an  approved  test 
procedure  prescribed  under  §  85.1414, 
including  all  test  data  supporting  the 
reported  fuel  economy,  and  the  unit 
price  of  the  alternative  fuel  that  will  be 
charged  to  all  affected  urban  bus 
operators; 

(v)  For  equipment  requiring  a  fuel 
additive,  the  amount  of  fuel  additive 
required  per  gallon  of  fuel  and  the  unit 
price  of  the  fuel  additive  that  will  be 
charged  to  all  affected  urban  bus 
operators;  and 

(vi)  A  list  of  the  scheduled 
maintenance  for  an  engine  with  the 
retrofit,  and  a  detailed  breakdown  of  the 
cost  of  the  parts  necessary  to  perform 
scheduled  maintenance,  incremental  to 
the  cost  of  the  parts  necessary  for 
maintenance  typically  performed  on  an 
engine  without  the  equipment. 

(3)  If  an  equipment  certifier  wishes  to 
certify  equipment  for  use  under 
§  85.1403(b),  but  not  for  use  by  all 
affected  urban  bus  operators  as  specified 
in  §  85.1401,  the  notification  shall,  in 
addition  to  the  data  and  documentation 
specified  in  paragraph  (a)(1)  of  this 
section,  also  contain  data  and 
documentation  that  demonstrate 
compliance  with  the  life  cycle  cost 
requirements  specified  in 
§  85.1403(b)(l)(ii)  or  §  85.1403(b)(2)(H) 
including: 

(i)  A  detailed  breakout  of  the  total 
number  of  hours  necessary  to  install  the 
equipment,  and  the  number  of  hours 
necessary  to  install  the  equipment, 
incremental  to  a  standard  rebuild; 


(ii)  The  percent  change  in  fuel 
economy  for  an  urban  bus  engine 
retrofitted  with  the  equipment 
compared  to  the  original  engine  based 
on  testing  performed  over  the  heavy- 
duty  engine  Federal  test  procedure  or  an 
approved  alternative  test  procedure 
prescribed  under  §  85.1414,  including 
all  test  data  supporting  the  reported 
change  in  fuel  economy; 

(Hi)  A  list  of  the  scheduled 
maintenance  for  an  engine  with  the 
retrofit,  and  a  detailed  breakdown  of  the 
cost  of  the  scheduled  maintenance, 
incremental  to  the  cost  cf  maintenance 
typically  performed  on  an  engine 
without  the  equipment; 

(iv)  For  alternatively-fueled 
equipment,  the  fuel  economy  of  the 
retrofitted  engine  based  on  testing 
performed  over  an  approved  test 
procedure  prescribed  wider  §  85.1414, 
including  all  test  data  supporting  the 
reported  fuel  economy; 

(v)  For  equipment  requiring  a  fuel 
additive,  the  amount  of  fuel  additive 
required  per  gallon  of  fuel;  and 

(vi)  A  description  of  the  type  of  urban 
bus  operator  to  which  the  equipment 
certifier  expects  to  sell  the  equipment 
for  less  than  the  life  cycle  cost 
requirements  specified  in 

§  85.1403(b)(1)(H)  or  §  85.1403(b)(2)(H). 

(4)  The  notification  shall  be  signed  by 
an  officer  of  the  equipment  certifier 
attesting  to  the  accuracy  and 
completeness  of  the  information 
supplied  in  the  notification. 

(5)  Notification  to  the  Agency  shall  be 
by  certified  mail  or  another  method  by 
which  date  of  receipt  can  be  established. 

(6)  Two  complete  and  identical  copies 
of  the  notification  and  any  subsequent 


industry  comments  on  any  such 
notification  shall  be  submitted  by  the 
equipment  certifier  to:  MOD  Director, 
MOD  (6405J),  Attention:  Retrofit/ 
Rebuild  Equipment,  401  “M”  Street 
SW.,  Washington,  DC  20460. 

(7)  A  copy  of  the  notification 
submitted  under  paragraph  (a)(6)  of  this 
section  will  be  placed  in  a  public  docket 
and  a  summary  will  be  published  in  the 
Federal  Register.  Any  party  interested 
in  the  outcome  of  the  decision  as  to 
whether  retrofit/rebuild  equipment  may 
be  certified,  may  submit  comments  to 
the  MOD  Director  on  any  notice  in  the 
public  docket  for  45  days  after  the 
summary  of  the  notification  of  intent  to 
certify  has  been  published  in  the 
Federal  Register. 

(b)(1)  For  an  urban  bus  operator  to 
take  credit  for  additional  particulate 
emission  reductions  for  use  of  a  clean 
diesel  fuel  under  §85.1403(c)(2)(iii)(E), 
the  following  information  must  be 
submitted  to  the  Agency: 

(i)  The  additional  percent  reduction 
in  particulate  emissions  for  engines 
operated  on  the  clean  diesel  fuel. 

(A)  The  additional  percent  reduction 
in  particulate  emissions  shall  be 
calculated  based  on  the  results  of 
emission  tests  performed  on  urban  bus 
engines  using  federally  required  low 
sulfur  fuel  and  the  fuel  for  which  the 
certifier  is  demonstrating  addition 
emission  reductions. 

(B)  The  additional  percent  reduction 
in  particulate  emissions  shall  be 
calculated  based  on  the  following 
equation: 


Percent  reduction  of  particulate  emissions  = 


(  Particulate  emissions  ^ 
for  engines  operated 
on  Federally  required 
low  sulfur  fuel 


(  Particulate  emissions^ 
for  engines  operated 
on  clean  diesel  fuel 


(  Particulate  emissions  ^ 
for  engines  operated 
on  Federally  required 
y  low  sulfur  fuel 


(ii)  The  emission  testing  results  for 
hydrocarbons,  carbon  monoxide,  and 
oxides  of  nitrogen.  The  results  must 
show  that  use  of  the  clean  diesel  fuel 
does  not  lead  to  increases  in  any  of 
these  emissions. 

(2)  Emission  test  results  must  be 
submitted  for  all  of  the  engine  models 
for  which  an  urban  bus  operator  wishes 
to  claim  additional  particulate  emission 
reductions. 


(3)  Emissions  test  results  shall  be 
measured  over  the  heavy-duty  engine 
Federal  test  procedure  or  an  approved 
alternative  test  procedure  prescribed 
under  §85.1414. 

(c)  The  MOD  Director  reserves  the 
right  to  review  an  application  to 
determine  if  the  submitted  documents 
adequately  meet  all  the  requirements  for 
certification  specified  in  §§85.1406  and 
85.1407.  The  MOD  Director  shall 


determine  and  will  publish  in  the 
Federal  Register  the  effective  date  of 
certification  of  the  candidate 
equipment.  Equipment  may  be  sold  as 
certified  after  the  effective  date  of 
certification. 

§  85.1408  Objections  to  certification. 

(a)  At  any  time  prior  to  certification, 
the  MOD  pirector  may  notify  the 
equipment  certifier  that  such  equipment 
shall  not  be  certified  pending  further 
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investigation.  The  basis  upon  which  this 
notification  shall  be  made  may  include, 
but  not  be  limited  to.  information  or  test 
results  submitted  by  the  equipment 
certifier,  or  public  comments  submitted 
on  the  equipment  which  indicate: 

(1)  The  test  procedure  used  to 
demonstrate  compliance  with  the 
particulate  matter  emission  standard  or 
percent  reduction  of  §  85.1403  was  not 
in  compliance  with  the  heavy-duty 
engine  Federal  Test  Procedure  of  40 
CFR  part  86  or  an  alternative  test 
procedure  approved  by  the  Agency 
under  §  85.1414;  or 

(2)  Use  of  the  candidate  equipment 
may  cause  an  urban  bus  engine  to 
exceed  any  applicable  emission 
requirements;  or 

(3)  Use  of  the  candidate  equipment 
could  cause  or  contribute  to  an 
unreasonable  risk  to  public  health, 
welfare  or  safety  in  its  operation  or 
function;  or 

(4)  Installation  of  the  candidate 
equipment  requires  procedures  or 
materials  which  would  likely  cause 
such  equipment  to  be  improperly 
installed  under  normal  conditions  or 
would  likely  result  in  an  urban  bus 
engine  being  misadjusted;  or 

(5)  Information  and/or  data  required 
to  be  in  the  notification  of  intent  to 
certify  as  provided  by  §  85.1407  have 
not  been  provided  or  may  be 
inadequate;  or 

(6)  The  life  cycle  cost  estimates 
provided  by  the  equipment  certifier  do 
not  accurately  reflect  the  true  life  cycle 
costs  for  the  candidate  equipment. 

(bj  The  equipment  certifier  must 
respond  in  writing  to  the  statements 
made  in  the  notification  by  the  MOD 
Director,  or  the  MOD  Director  shall 
withdraw  the  equipment  certifier's 
notification  of  intent  to  certify.  A  copy 
of  the  certifier’s  response  will  be  placed 
in  the  public  docket. 

(1)  Any  party  interested  in  the 
outcome  of  a  decision  as  to  whether 
retrofit/rebuild  equipment  may  be 
certified  may  provide  the  MOD  Director 
with  any  relevant  written  information 
up  to  ten  days  after  the  certifier 
responds  to  the  MOD  Director’s 
objection. 

(2)  Any  interested  party  may  request 
additional  time  to  respond  to  the 
information  submitted  by  the  equipment 
certifier.  The  MOD  Director  upon  a 
showing  of  good  cause  by  the  interested 
party  may  grant  an  extension  of  time  to 
reply  up  to  30  days. 

(3)  The  equipment  certifier  may  reply 
to  information  submitted  by  interested 
parties.  Notification  of  intent  to  reply 
shall  be  submitted  to  the  MOD  Director 
within  10  days  of  the  date  information 


from  interested  parties  is  submitted  to 
the  MOD  Director. 

(4)  The  MOD  Director  may,  at  his  or 
her  discretion,  allow  oral  presentations 
by  the  equipment  certifier  or  any 
interested  party  in  connection  with 
contested  equipment  certification. 

(c)  If  notification  has  been  provided  to 
an  equipment  certifier  pursuant  to 
paragraph  (a)  of  this  section,  the  MOD 
Director  shall,  after  reviewing  all 
pertinent  data  and  information,  render  a 
decision  and  inform  the  equipment 
certifier  in  writing  as  to  whether  such 
equipment  may  be  certified  and,  if  so, 
under  what  conditions  the  equipment 
may  be  certified.  The  written  decision 
shall  include  an  explanation  of  the 
reasons  therefor. 

(1)  The  decision  by  the  MOD  Director 
shall  be  provided  to  the  certifier  after 
receipt  of  all  necessary  information  by 
the  certifier  or  interested  parties,  or  of 
the  date  of  any  oral  presentation 
regarding  the  certification,  whichever 
occurs  second. 

(2)  A  copy  of  the  decision  shall  be 
sent  to  all  interested  parties  identified 
in  paragraphs  (b)(3)  and  (b)(4)  of  this 
section. 

(3)  Within  20  days  of  receipt  of  a 
decision  made  pursuant  to  paragraph  (c) 
of  this  section,  any  party  may  file  a 
written  appeal  to  the  Office  Director. 

The  Office  Director  may,  in  his  or  her 
discretion,  allow  additional  oral  or 
written  submissions,  prior  to  rendering 
a  final  decision.  The  schedule  for  such 
submission  shall  be  in  accordance  with 
the  schedule  specified  in  §  85.1408(b). 

(4)  If  no  party  files  an  appeal  with  the 
Office  Director  within  20  days,  then  the 
decision  of  the  MOD  Director  shall  be 
final. 

(5)  The  Office  Director  shall  make  a 
final  decision  regarding  the  certification 
of  equipment  after  receipt  of  all 
necessary  information  by  the  equipment 
certifier  or  from  the  date  of  any  oral 
presentation,  whichever  occurs  later. 

(6)  A  copy  of  all  final  decisions  made 
under  this  section  shall  be  published  in 
the  Federal  Register. 

§85.1409  Warranty. 

(a)  As  a  condition  of  certification,  the 
retrofit/rebuild  equipment  certifier  shall 
warrant  that  if  the  certified  equipment 
is  properly  installed  and  maintained  as 
stated  in  the  written  instructions  for 
proper  maintenance  and  use,  the 
equipment  will  not  cause  an  urban  bus 
engine  to  exceed  the  emission 
requirements  of  this  subpart  and  the 
emission  standards  set  forth  in  40  CFR 
part  86.  This  retrofit/rebuild  equipment 
warranty  shall  extend  for  a  period  of 
150,000  miles  from  when  the  equipment 
is  installed. 


(b)  As  a  condition  of  certification,  the 
retrofit/rebuild  equipment  certifier  shall 
provide  an  emissions  defect  warranty 
that  if  the  certified  equipment  is 
properly  installed  and  maintained  as 
stated  in  the  written  instructions  for 
proper  maintenance  and  use,  the 
equipment  certifier  will  replace  all 
defective  parts,  free  of  charge.  This 
emissions  defect  warranty  dial!  extend 
for  a  period  of  100,000  miles  from  when 
the  equipment  is  installed. 

§  85.1410  Changes  after  certification. 

The  equipment  certifier  shall  recertify 
any  retrofit/rebuild  equipment  which 
was  certified  pursuant  to  §  85.1406  and 
to  which  modifications  are  made  affect 
emissions  or  the  capability  of  the 
equipment  to  meet  any  other 
requirement  of  this  subpart. 

§  85.1411  Labeling  requirements. 

(a)  All  retrofit/rebuild  equipment 
certified  pursuant  to  this  subpart  shall 
contain  a  label  that  shall  be  affixed  to 
the  rebuilt  engine  which  states, 
“Certified  to  EPA  Urban  Bus  Engine 
Rebuild  Standards,”  the  model  and 
serial  number  of  the  equipment,  the 
particulate  emissions  certification  level 
of  the  equipment,  and  the  name  of  the 
equipment  certifier  or  other  party 
designated  to  determine  the  validity  of 
warranty  claims.  The  label  containing 
the  information  must  be  made  durable 
and  readable  for  at  least  the  in-use 
compliance  period  of  the  equipment 
(bj  The  package  in  which  the  certified 
retrofit/rebuild  equipment  is  contained, 
or  an  insert  as  described  in  paragraph 
(c)  of  this  section,  must  have  the 
following  information  conspicuously 
placed  thereon: 

(1)  The  statement  “Certified  by  (name 
of  certifier  or  warranter)  to  EPA  Urban 
Bus  Engine  Rebuild  Emission 
Standards”;  and 

(2)  A  list  of  the  vehicles  or  engines  (in 
accordance  with  §  85.1407(a)(l)(ii))  for 
which  the  equipment  is  certified,  unless 
such  information  is  provided  as 
specified  in  paragraph  (d)  of  this 
section. 

(c)  The  package  in  which  the  certified 
retrofit/rebuild  equipment  is  contained 
must  include  the  following  information 
provided  on  a  written  insert: 

(1)  A  list  of  the  vehicles  or  engines  (in 
accordance  with  §85.1407(aKt)Ui))  for 
which  the  equipment  is  certified,  unless 
such  information  is  provided  as 
specified  in  paragraph  (d)  of  this 
section; 

(2)  A  list  of  all  of  the  parts  and 
identification  numbers  for  the  parts 
included  in  the  package; 

(3)  The  instructions  for  proper 
installation  of  the  equipment; 
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(4)  A  statement  of  the  maintenance  or 
replacement  interval  for  which  the 
retrofit/rebuild  equipment  is  certified; 
and 

(5)  A  description  of  the  maintenance 
necessary  to  be  performed  on  the 
retrofit/rebuild  equipment  in  the  proper 
maintenance  and  use  of  the  equipment. 

(d)  The  information  required  by 
paragraphs  (b)(2)  and  (c)(1)  of  this 
section  may  be  provided  in  a  catalog 
rather  than  on  the  package  or  on  an 
insert,  provided  that  access  to  the 
catalog  is  readily  available  to  purchasers 
and  installers  of  the  equipment. 

(e)  When  an  equipment  certifier 
desires  to  certify  existing  in-service 
stocks  of  its  products,  it  may  do  so 
provided: 

(1)  The  equipment  does  not  differ  in 
any  operational  or  durability 
characteristic  from  the  equipment 
specified  in  the  notification  made 
pursuant  to  §  85.1407;  and 

(2)  An  information  sheet  is  made 
available  to  all  parties  selling  the 
equipment. 

(i)  The  information  sheet  shall  be 
provided  with  all  equipment  sold  as 
certified;  and 

(ii)  The  information  sheet  shall 
contain  all  of  the  information  specified 
in  paragraph  (b)  of  this  section. 

§85.1412  Maintenance  and  submittal  of 
record*  for  equipment  certifiers. 

(а)  For  each  certified  retrofit/rebuild 
equipment,  the  equipment  certifier  must 
establish,  maintain  and  retain  for  5 
years  from  the  date  of  certification  the 
following  adequately  organized  and 
indexed  records: 

(1)  Detailed  production  drawings 
showing  all  dimensions,  tolerances, 
performance  requirements  and  material 
specifications  and  any  other  information 
necessary  to  completely  describe  the 
equipment; 

(2)  All  data  obtained  during  testing  of 
the  equipment  and  subsequent  analyses 
based  on  that  data,  including  the 
mileage  and  the  vehicle  or  engine 
configuration  determinants; 

(3)  All  information  used  in 
determining  those  vehicles  or  engine  for 
which  the  equipment  is  represented  as 
being  equivalent  from  an  emissions 
standpoint  to  the  original  equipment 
being  replaced; 

(4)  A  description  of  the  quality 
control  plan  used  to  monitor  production 
and  assure  compliance  of  the  equipment 
with  the  applicable  certification 
requirements; 

(5)  All  data  taken  in  implementing  the 
quality  control  plan,  and  any 
subsequent  analyses  of  that  data;  and 

(б)  All  in-service  data,  analyses 
performed  by  the  equipment  certifier 


and  correspondence  with  vendors, 
distributors,  consumers,  retail  outlets  or 
engine  manufacturers  regarding  any 
design,  production  or  in-service 
problems  associated  with  25  or  more 
pieces  of  any  certified  equipment. 

(b)  The  records  required  to  be 
maintained  in  paragraph  (a)  of  this 
section  shall  be  made  available  to  the 
Agency  upon  the  written  request  of  the 
MOD  Director. 

(c)  If  the  equipment  certifier  is  selling 
equipment  that  is  not  certified  as 
available  to  all  affected  urban  bus 
operators  under  §  85.1403(b)  and 

§  85.1407,  then  the  equipment  certifier 
shall  submit  to  EPA.  at  the  time  an  offer 
is  made,  a  copy  of  all  offers  made  to 
affected  urban  bus  operators  for  which 
the  equipment  certifier  has  offered  to 
sell  its  certified  equipment  for  less  than 
the  life  cycle  cost  limits  specified  in 
§  85.1403(b)(l)(iii)  or  §  85.1403(b)(2)(iii). 
The  equipment  certifier  may  assert  that 
some  of  the  information  is  entitled  to 
confidential  treatment  as  provided  in 
§85.1414. 

§85.1413  Decertification. 

(a)  The  MOD  Director  may  notify  an 
equipment  certifier  that  the  Agency  has 
made  a  preliminary  determination  that 
certain  retrofit/rebuild  equipment 
should  be  decertified. 

(1)  Such  a  preliminary  determination 
may  be  made  if  there  is  reason  to  believe 
that  the  equipment  manufactured  has 
failed  to  comply  with  §§  85.1405 
through  85.1414.  Information  upon 
which  such  a  determination  will  be 
made  includes  but  is  not  limited  to  the 
following: 

(i)  The  equipment  was  certified  on  the 
basis  of  emission  tests,  and  the 
procedures  used  in  such  tests  were  not 
in  substantial  compliance  with  a  portion 
or  portions  of  the  heavy-duty  engine 
Federal  Test  Procedure  contained  in  40 
CFR  part  86  or  an  alternative  test 
prescribed  under  40  CFR  85.1414;  or 

(iij  Use  of  the  certified  equipment  is 
causing  urban  bus  engine  emissions  to 
exceed  emission  requirements  for  any 
regulated  pollutant;  or 

(iii)  Use  of  the  certified  equipment 
causes  or  contributes  to  an  unreasonable 
risk  to  public  health,  welfare  or  safety 
or  severely  degrades  driveability 
operation  or  function;  or 

(iv)  The  equipment  has  been  modified 
in  a  manner  requiring  recertification 
pursuant  to  §85.1410;  or 

(v)  The  certifier  of  such  equipment 
has  not  established,  maintained  or 
retained  the  records  required  pursuant 
to  §  85.1412  or  fails  to  make  the  records 
available  to  the  MOD  Director  upon 
written  request  pursuant  to  §85.1412;  or 


(vi)  The  life  cycle  cost  of  the 
equipment  exceeds  the  limits  specified 
in  §85.1403(b)(l)(iii)  or 
§  85.1403(b)(2)(iii). 

(2)  Notice  of  a  preliminary 
determination  to  decertify  shall  contain: 

(i)  A  description  of  the  noncomplying 
equipment; 

(ii)  The  basis  for  the  MOD  Director’s 
preliminary  decision;  and 

(iii)  The  date  by  which  the  certifier 
must: 

(A)  Terminate  the  sale  of  the 
equipment  as  certified  equipment;  or 

(B)  Make  the  necessary  change  (if  so 
recommended  by  the  Agency);  or 

(C)  Request  an  opportunity  in  writing 
to  dispute  the  allegations  of  the 
preliminary  decertification. 

(b)  If  the  equipment  certifier  requests 
an  opportunity  to  respond  to  the 
preliminary  determination,  the  certifier 
and  other  parties  interested  in  the  MOD 
Director’s  decision  whether  to  decertify 
the  equipment  shall,  within  15  days  of 
the  date  of  the  request,  submit  written 
presentations,  including  the  relevant 
information  and  data,  to  the  MOD 
Director.  The  MOD  Director,  in  his  or 
her  discretion,  may  provide  an 
opportunity  for  oral  presentations. 

(1)  Any  interested  party  may  request 
additional  time  to  respond  to  the 
information  submitted  by  the  equipment 
certifier.  The  MOD  Director  upon  a 
showing  of  good  cause  by  the  interested 
party  may  grant  an  extension  of  time  to 
reply  up  to  30  days. 

(2)  The  equipment  certifier  may  have 
an  extension  of  up  to  30  days  to  reply 
to  information  submitted  by  interested 
parties.  Notification  of  intent  to  reply 
shall  be  submitted  to  the  MOD  Director 
within  10  days  of  the  date  information 
from  interested  parties  is  submitted  to 
the  MOD  Director. 

(c)  If  an  equipment  certifier  has 
disputed  the  allegations  of  the 
preliminary  decisions,  the  MOD 
Director  shall,  after  reviewing  any 
additional  information,  notify  the 
equipment  certifier  of  his  or  her 
decision  whether  the  equipment  may 
continue  to  be  sold  as  certified.  This 
notification  shall  include  an 
explanation  upon  which  the  decision 
was  made  and  the  effective  date  for 
decertification,  where  appropriate. 

(d)  Within  20  days  from  the  date  of  a 
decision  made  pursuant  to  paragraph  (c) 
of  this  section,  any  adversely  affected 
party  may  appeal  the  decision  to  the 
Office  Director. 

(1)  A  petition  for  appeal  to  the  Office 
Director  must  state  all  of  the  reasons 
why  the  decision  of  the  MOD  Director 
should  be  reversed. 
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(2)  The  Office  Director  may,  in  his  or 
her  discretion,  allow  additional  oral  or 
written  testimony. 

(3)  If  no  appeal  is  filed  with  the  Office 
Director  within  the  permitted  time 
period,  the  decision  of  the  MOD 
Director  shall  be  final. 

(e)  If  a  final  decision  is  made  to 
decertify  equipment  under  paragraph 
(d)  of  this  section,  the  certifier  of  such 
equipment  shall  notify  his  immediate 
customers  that,  as  of  the  date  of  the  final 
determination,  the  equipment  in 
question  has  been  decertified.  The 
equipment  certifier  shall  offer  to  replace 
decertified  equipment  in  the  customer’s 
inventory  with  certified  replacement 
equipment  or,  if  unable  to  do  so,  shall 
at  the  customer’s  request  repurchase 
such  inventory  at  a  reasonable  price. 

The  immediate  customers  must  stop 
selling  the  equipment  once  the  certifier 
has  notified  the  customer  that  the 
equipment  has  been  decertified. 

(f)  Notwithstanding  the  requirements 
of  paragraph  (e)  of  this  section, 
equipment  purchased  by  an  urban  bus 
operator  prior  to  decertification,  shall  be 
considered  certified  pursuant  to  this 
subpart. 

§  85.1 41 4  Alternative  test  procedures. 

As  a  part  of  the  certification  process, 
as  set  forth  in  §  85.1406.  a  certifier  may 
request  that  the  Agency  approve  an 
alternative  test  procedure,  other  tlian 
the  heavy-duty  engine  Federal  test 
procedure,  to  show  compliance  with  the 
25  percent  reduction  in  particulate 
matter  emissions  as  noted  in 
§85.1403(b)(2)(i).  The  alternative  test 
may  be  a  chassis-based  test,  but  the 
alternative  test  shall  be  representative  of 
in-use  urban  bus  operation.  The 
requestor  shall  supply  relevant 
technical  support  to  substantiate  its 
claim  of  representativeness.  Upon  an 
acceptable  showing  that  an  alternative 


test  is  representative  of  in-use  urban  bus 
operation,  the  Agency  shall  determine 
whether  to  set  such  alternative  test 
procedures  through  rulemaking.  The 
provisions  of  the  certification  process 
apply  to  such  a  request  for  alternative 
procedures. 

§  85.1415  Treatment  of  confidential 
information. 

(a)  Any  certifier  may  assert  that  some 
or  all  of  the  information  submitted 
pursuant  to  this  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  part  2,  subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
it  is  submitted  to  the  Agency. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  certifier  must  indicate 
clearly  the  items  of  information  claimed 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  otherwise 
specifying  the  confidential  information. 
In  addition  to  the  complete  and 
identical  copies  submitted  pursuant  to 
§  85.1407(a)(6),  the  submitter  shall  also 
provide  two  identical  copies  of  its 
submittal  horn  which  all  confidential 
information  shall  be  deleted.  If  a  need 
arises  to  publicly  release 

non  confidential  information,  the 
Agency  will  assume  that  the  submitter 
has  accurately  deleted  all  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant 
to  this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  mean6  of  the 
procedures  set  forth  in  40  CFR  part  2, 
subpart  B. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  the  Agency  without 


further  notice  to  the  submitter,  in 
accordance  with  40  CFR 
2.204(c)(2)(i)(A). 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

3.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  206,  207, 
208,  215,  216, 217,  and  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C.  7521,  7S22,  7524. 

7525, 7541, 7542, 7549, 7550,  7552,  and 
7601(a)). 

4.  Section  86.1313-91  of  subpart  N  is 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

§86.1313-91  Fuel  specifications. 
***** 

(b)  *  *  * 

(2)  Petroleum  fuel  for  diesel  engines 
meeting  the  specifications  in  Table 
N91-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 
petroleum  fuel  used  shall  be 
commercially  designated  as  "Type  2-D" 
grade  diesel  fuel  except  that  fuel 
commercially  designated  as  "Type  1-D’’ 
grade  diesel  fuel  may  be  substituted 
provided  that  the  manufacturer  has 
submitted  evidence  to  the  Administrator 
demonstrating  to  the  Administrator’s 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fueL  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D”  grade  diesel  fuel  as  the 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


Table  N91-2 


Item 

ASTM 

Type  1-0  | 

Type  2-0 

Cetane  Number  . . . „ . 

D613 

48-54 

42-50 

Distillation  range: 

D86 

330-390 

340-400 

(°C) 

(165.6-198.9) 

370-430 

(171.1-204.4) 

400-460 

10  pet  point,  °F . . . .  . .  .  . 

D86 

(187.8-221.1) 

410—480 

(204.4-237.8) 

470-540 

50  "pet  point,  °F . 

D86 

rej ....: . : . . . . . . - 

90  pet.  point,  °F . ....: . ; _  .............. 

D86 

(210-248.9) 

460-520 

(243.3-282.2) 

560-630 

(237.8-271.1) 

500-560 

(293.3-3322) 

610-690 

op 

D86 

t°C) 

(260.0-293.3) 

40—44 

(321.1-3656) 

32-37 

Gravity,  “API  _ „ _ _ _ _ _ _ _ _ _ _ _ 

D287 

Total  sulfur,  pet . . . . . . . . .  . .  . . 

02622 

0.08-0.12 

0.08-0.12 

Hydrocarbon  composition: 

Aromatics,  pet . „ . 

D1319 

’8 

’27 

Paraffins,  Naphthenes,  Olefins  . . . . 

D1319 

n 

o 
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Table  N9 1-2— Continued 


Item 

ASTM 

Type  1-0 

Type  2-0 

Flashpoint,  min.,  °F . 

D93 

120 

130 

f°o  . 

(48.9) 

1. 6-2.0 

(54.4) 

20-3.2 

Viscosity,  centistokes  . 

D445 

’  Minimum. 

2  Remainder. 


IFR  Doc.  93-6952  Filed  4-20-93;  8:45  am) 
BILLING  CODE  6560-60-P 


40  CFR  Part  180 

[PP  1F3971/R1189;  FRL-4577-9] 

RIN  No.  2070-AB78 

Streptomyces  Sp.  Strain  K61; 

Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biological 
pesticide  Streptomyces  sp.  strain  K61  in 
or  on  all  raw  agricultural  commodities 
when  used  as  a  fungicide  for  the 
treatment  of  seeds,  cuttings,  transplants, 
and  plants  of  agricultural  crops  in 
accordance  with  good  agricultural 
practices.  This  exemption  was  requested 
by  Kemira  Oy,  Helsinki,  Finland. 
EFFECTIVE  DATE:  Effective  on  April  8. 
1993. 

ADDRESSES:  Written  objections  and/or 
request  for  a  hearing,  identified  by  the 
document  control  number  [PP  1F3971/ 
R1189],  may  be  submitted  to  the: 

Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708M,  401  M 
St..  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  T.  Lewis,  Product  Manager  (PM) 
21.  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-6900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  May  29,  1991  (56  FR  24189), 
announcing  that  Kemira  Oy.  c/o  E.R. 
Butts  International,  Inc.,  P.O.  Box  3337, 
Bridgeport,  CT  06605-0337,  had 
submitted  pesticide  petition  (PP) 

1F3971  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  ot  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C.  346a 
and  371*  to  exempt  from  the 
requirement  of  a  tolerance,  the  residues 


of  the  biological  pesticide  Streptomyces 
sp.  strain  K61  in  or  on  all  raw 
agricultural  commodities  when  used  as 
a  fungicide  for  the  treatment  of  seeds, 
cuttings,  transplants,  and  plants  of 
agricultural  crops  in  accordance  with 
good  agricultural  practices.  No 
comments  were  received  in  response  to 
the  Federal  Register  notice. 

This  organism  is  a  naturally  occurring 
strain  of  Streptomyces  which  was 
isolated  from  Sphagum  peat  in  Finland, 
Streptomyces  species  are  distributed 
world-wide.  This  strain  most  closely 
resembles  Streptomyces  griseoviridis, 
morphologically  and  physically,  but  the 
strain  could  not  be  completely 
characterized  to  the  species  level. 
Products  containing  this  organism  are 
intended  to  be  used  for  repackaging  into 
end-use  products  or  as  a  seed  treatment, 
soil  treatment,  transplant  application  or 
foliar  spray  to  field,  vegetable,  and 
ornamental  crops  for  the  control  of  plant 
diseases  caused  by  the  fungi  Fusarium, 
Altemaria,  and  Botrytis. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicolgical  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  an  acute  oral  toxicity/ 
pathogenicity  study,  an  acute  dermal 
toxicity  study,  an  acute  pulmonary 
toxicity/pathogenicity  study,  an  acute 
intravenous  toxicity/pathogenicity 
study,  a  primary  eye  irritation  study, 
and  a  skin  sensitization  study. 

A  review  of  these  studies  indicated 
that  the  organism  was  not  toxic  to  test 
animals  when  administered  via  oral  and 
dermal  routes.  Mortality  to  treated  rats 
was  observed  in  the  acute  pulmonary 
test  and  to  treated  mice  in  the  acute 
intraperitoneal  test.  The  large  size  of  the 
organism  and  the  large  quantity  of 
material  given  to  the  animals  in  the 
intraperitoneal  test  were  strong 
influences  on  the  toxicity  of  the 
organism.  However,  size  of  the  organism 
did  not  appear  to  be  the  main  factor  in 
animal  deaths  in  the  pulmonary  test. 
The  necropsy  and  histopathological 
observations  indicated  a  severe 
pulmonary  reaction  to  the  presence  of 
the  live  organism.  The  high  death  rate 
observed  was  sufficient  to  provoke 
concern  about  pulmonary  exposure  to 


significant  amounts  of  the  organism. 
Consequently,  product  labeling  must 
advise  the  user  that  a  dust/mist  filter 
respirator  (MSHA/NIOSH  approval 
number  prefix  TC-21C)  must  be  worn 
when  handling  the  product.  The 
maximum  human  exposure  to  the 
products  would  be  so  far  below  those 
levels  causing  mortality  in  rats  that 
there  should  be  no  adverse  human 
health  risk  from  the  use  of  Streptomyces 
sp.  strain  K61. 

The  active  ingredient  was  not 
infective  or  pathogenic  to  test  animals 
in  any  of  the  studies.  Moderate  skin 
sensitization  in  treated  guinea  pigs  was 
observed  at  24  and  48  hours  following 
treatment.  Mild  conjunctival  irritation 
was  elicited  in  rabbits  in  the  eye 
irritation  study.  There  have  been  two 
reports  of  hypersensitivity  related  to 
biological  dust  exposure,  but  in  these 
instances  no  protective  measures  had 
been  taken.  Products  containing 
Streptomyces  sp.  strain  K61  have  been 
used  in  Finland  and  other  countries  for 
about  10  years  with  no  reported  adverse 
health  effects.  All  of  the  toxicity  studies 
submitted  are  considered  acceptable. 
The  toxicity  data  provided  are  sufficient 
to  show  that  there  are  no  foreseeable 
health  hazards  to  humans  or  domestic 
animals  likely  to  arise  from  the  use  of 
this  organism  as  a  fungicide  on  field, 
vegetable,  or  ornamental  crops. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrate  that  this  biological  control 
agent  is  not  toxic  to  humans  by  dietary 
exposure.  No  enforcement  actions  are 
expected.  Therefore,  the  requirement  for 
an  analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  biological  control 
agent. 

Streptomyces  sp.  strain  K61  is 
considered  useful  for  the  purposes  for 
which  the  exemption  from  the 
requirement  of  a  tolerance  is  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
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Therefore,  the  regulation  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  hie  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the'  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests,  Repporting  and 
recordkeeping  requirements. 

Dated:  April  8, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  continues 
to  read  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1120,  to  read  as  follows: 

§180.1120  Streptomyces  sp.  strain  K61; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biological  pesticide  Streptomyces 
sp.  strain  K61  is  exempted  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
used  as  a  fungicide  for  the  treatment  of 
seeds,  cuttings,  transplants,  and  plants 
of  agricultural  crops  in  accordance  with 
good  agricultural  practices. 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1612 

Restrictions  on  Lobbying  and  Certain 
Other  Activities 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  on  restrictions  on  lobbying 
and  certain  other  activities  to  conform 
with  a  statutory  proviso  in  the  Legal 
Services  Corporation’s  ("LSC”  or 
“Corporation”)  appropriations  act  for 
the  current  fiscal  year  that  limits  the 
Corporation’s  ability  to  implement 
certain  private  funds  provisions. 
EFFECTIVE  DATE:  October  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Office  of  the  General  Counsel,  (202) 
336-8810. 

SUPPLEMENTARY  INFORMATION:  On  July 
30, 1992,  the  Corporation  published  a 
proposed  rule  to  amend  45  CFR  part 
1612  to  conform  to  a  statutory  limitation 
on  the  rule’s  enforcement  contained  in 
LSC’s  appropriations  act.  57  FR  33699 
(July  30, 1992).  LSC  received  and 
reviewed  written  public  comments.  In 
addition,  public  hearings  were  held 
variously  by  the  LSC  Board  of  Directors 
("Board”)  and  the  LSC  Board’s 
Committee  on  Operations  and 
Regulations  (“Committee”)  in 
Minneapolis,  Minnesota  (Sept.  24, 

1992),  Washington,  DC  (October  19, 
1992),  Lake  Buena  Vista,  Florida 
(December  7, 1992),  Washington,  DC 
(Jan.  29, 1993)  and  Phoenix,  Arizona 
(Feb.  22, 1993).  The  Board  voted  on 
February  22, 1993,  to  revise  the  rule  to 
conform  to  the  limitation  in  the 


appropriations  act  except  as  it  applies  to 
abortion  activities. 

Background 

On  July  29, 1987,  LSC  published  at  52 
FR  28434  final  revisions  to  its  lobbying 
rule,  45  CFR  part  1612.  At  the  same 
time,  LSC  requested  public  comments 
on  part  1612’s  private  funds  provisions. 
See  52  FR  28441  (July  29, 1987).  On 
August  27  and  28, 1987,  the  Committee 
and  the  Board  heard  public  comment  at 
their  meetings  in  Seattle,  Washington. 

As  a  result  of  the  Seattle  deliberations, 
the  Board  approved  two  minor  changes 
to  the  rule  but  rejected  arguments  that 
LSC’s  regulation  of  private  funds  was 
unauthorized  and  unconstitutional.  The 
two  minor  changes  were  never 
published  as  final.  Nor  are  they 
included  in  this  final  rule.  The  first 
change  merely  clarified  that  the 
“regulations”  referenced  in  §  1612.13(c) 
are  regulations  that  apply  to  private 
funds.  The  second  change  was  a 
grandfather  clause  that  has  subsequently 
become  outdated. 

Congress  soon  thereafter  imposed  a 
restriction  on  the  implementation  and 
enforcement  of  the  rule,  in  the  form  of 
a  proviso  in  LSC’s  appropriations  act 
which  is  commonly  referred  to  as  the 
Rudman  Amendment.  The  proviso 
prohibited  the  Corporation  from  using 
its  funds  to  implement  or  enforce  those 
private  funds  provisions  in  the  1987 
rule  that  were  not  explicitly  authorized 
by  the  LSC  Act,  42  U.S.C.  2996  et  seq. 
Public  Law  100-202, 101  Stat.  1329 
(1987).  With  some  minor  changes, 
Congress  has  continued  to  include  the 
Rudman  Amendment  in  LSC’s 
appropriations  acts.  See  Public  Law 
100—459, 102  Stat.  2226-2227  (1988); 
Public  Law  101-162, 103  Stat.  1036- 
1037  (1989);  Public  Law  102-140, 105 
Stat.  824  (1991),  incorporating  Public 
Law  101-515, 104  Stat.  2152  (1990). 

Applicable  Law 

There  is  an  important  distinction 
between  the  LSC  Act  and  LSC’s 
appropriations  act.  Section  1010(c)  of 
the  LSC  Act  prohibits  the  use  of  private 
funds  by  LSC  grantees  for  activities 
prohibited  by  the  LSC  Act.  42  U.S.C. 
2996i(c).  The  appropriations  act,  on  the 
other  hand,  does  not  contain  a  private 
funds  provision  and  thus  does  not 
generally  restrict  a  grantee’s  private 
funds.  Nevertheless,  part  1612,  which 
implements  the  lobbying  and  certain 
other  political  activity  provisions  of 
both  acts, 1  applies  its  private  funds 


1  Part  1612  regulates  lobbying,  training, 
organizing  and  certain  other  political  activities.  In 
the  Supplementary  Information,  "lobbying" 
includes  all  such  activities  included  in  the  rule. 
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provisions  to  all  prohibited  lobbying 
activities,  regardless  of  the  statutory 
source  of  the  restriction.  Thus,  grantees 
are  prohibited  by  the  rule  from  using 
private  funds  for  those  lobbying 
activities  prohibited  by  the 
appropriations  act.  even  when  such 
activities  are  allowed  under  the  LSC 
Act. 

The  Rudman  Amendment  prohibits 
the  Corporation  from  implementing  any 
of  the  rule’s  private  funds  prohibitions 
that  apply  to  restrictions  in  LSC’s 
appropriations  act  that  are  not  also 
included  in  the  LSC  Act.  Such  activities 
include  self-interest  lobbying,  grassroots 
lobbying  on  behalf  of  an  eligible  client, 
and  the  dissemination  of  information 
about  certain  public  policies  and 
political  activities  during  training 
programs. 

The  consistent  inclusion  of  the 
Rudman  Amendment  in  LSC’s 
appropriations  act  demonstrates  a 
congressional  intent  that  LSC  not  apply 
part  161 2’s  private  funds  provisions  to 
lobbying  restrictions  in  LSC’s 
appropriations  acts  that  go  beyond  the 
lobbying  restrictions  in  the  LSC  Act. 
Therefore,  the  Corporation  is  amending 
part  1612  to  conform  to  the  Rudman 
Amendment. 

Effective  Date 

LSC’s  appropriations  act  provides  that 
any  regulations  promulgated  by  the  LSC 
Board  after  October  1,  1990,  shall  not 
become  effective  until  after  October  1, 
1993.  Public  Law  102-395,  106  Stat. 
1875,  incorporating  Public  Law  101- 
515, 104  Stat.  2153  (1990).  Therefore, 
this  rule  will  not  be  effective  until 
October  2. 1993. 

Section  Analysis 

Section  1612.2 

With  one  exception,  §  1612.2  is 
amended  to  incorporate  the  meaning  of 
the  Rudman  Amendment  so  that  the 
rule’s  private  funds  provisions  apply 
only  to  lobbying  activities  explicitly 
restricted  by  the  LSC  Act.  The  one 
exception  is  for  abortion  activities. 

Thus,  the  rule’s  private  funds  provisions 
shall  continue  to  apply  to  abortion 
activities  prohibited  by  LSC’s 
appropriations  act  as  well  as  those 
prohibited  by  the  LSC  Act. 

The  LSC  Board  has  long  held  a  policy, 
in  part  required  by  statutory  law,  of 
prohibiting  involvement  by  LSC 
grantees  in  most  abortion  activities.  The 
inclusion  of  the  abortion  exception  in 
this  revised  rule  continues  that  policy. 

Section  1612.3 

At  present,  §  1612.3(b)  does  not  allow 
the  use  of  LSC  or  private  funds  to  pay 


transportation  costs  for  “lay  advocates’* 
to  accompany  a  client  to  a  legislative  or 
administrative  proceeding.  In  1987,  the 
LSC  Board  rejected  allowing  payment 
for  lay  advocates  because  it  found  the 
term  to  be  too  vague.  52  FR  28435 
(1987).  However,  comments  submitted 
pursuant  to  the  current  rulemaking 
explained  the  nature  and  role  of  lay 
advocates  and  offered  persuasive 
examples  of  situations  where  lay 
advocates  should  accompany  the  clients 
to  proceedings.  Examples  include  the 
need  for  a  mental  health  counselor  or 
supportive  friend  to  accompany  an 
abuse  victim  to  a  hearing  when  the 
client  needs  emotional  support. 
Accordingly,  §  1612.3(b)  is  amended  to 
authorize  the  use  of  private  funds  to  be 
used  for  the  transportation  costs  of  lay 
advocates  to  accompany  eligible  clients 
to  legislative  or  administrative 
proceedings  when  necessary  and 
appropriate. 

Section  1612.3(e)  is  amended  to  make 
the  rule  internally  consistent  by  adding 
a  cross  reference  to  related  exceptions  in 
§1612.13. 

Section  1612.3(f)  is  amended  to 
clarify  that  the  prohibition  against 
attendance  at  coalition  meetings  applies 
when  the  principal  purpose  of  the 
meeting  is  to  discuss  or  engage  in 
legislative  or  political  activities  that  are 
prohibited  by  the  rule. 

Section  1612.6 

At  present.  §  1612.6(a)  permits  a 
grantee  to  respond  to  requests  for 
information  from  governmental  officials 
and  bodies  as  long  as  the  response  is  to 
a  specific  matter  and  is  made  only  to  the 
requesting  party.  Because  the  LSC  Board 
found  that  limiting  a  response  to  a 
specific  matter  is  based  on  a  standard ' 
too  vague  to  enforce,  the  rule  is  revised 
to  delete  that  limitation. 

In  addition,  comments  pointed  out 
that  the  limit  on  responding  only  to  the 
requesting  official  would  prevent  a 
recipient  from  responding  at  all  in  some 
instances.  Often  governmental  bodies 
require  that  written  representations  be 
provided  in  many  copies  and  be 
distributed  to  other  members.  The  Board 
decided  to  remedy  this  problem  by 
replacing  the  strict  limitation  by  a 
reasonableness  standard.  Thus, 
communications  made  in  response  to 
requesting  officials  or  entities  may  be 
made  to  the  extent  that  the  distribution 
is  reasonable  and  necessary  and  done  in 
a  manner  consistent  with  the  standards 
set  out  in  LSC’s  regulation  on  cost 
standards  and  procedures.  45  CFR  part 
1630. 


Section  1612.13 

Section  1612. 13(b)  is  revised  to 
conform  the  rule  to  the  Rudman 
Amendment  by  allowing  the  use  of 
private  funds  for  grassroots  lobbying 
when  done  on  behalf  of  an  eligible 
client.  It  also  clarifies  that  the  anti¬ 
solicitation  provision  applies  when 
solicitation  violates  the  applicable 
professional  code. 

Section  1612.13(d)  is  also  revised  to 
conform  the  rule  to  the  Rudman 
Amendment.  The  revision  allows  the 
use  of  private  funds  to  make  certain 
communications  that  contain  publicity 
and  propaganda  when  done  on  behalf  of 
an  eligible  client.  It  is  further  revised  to 
clarify  that  articles  as  well  as  references 
to  proposed  or  pending  legislation  are 
included  in  the  types  of 
communications  that  may  be 
disseminated  with  private  funds. 

Section  1612.13(e)  is  added  to 
conform  to  the  Rudman  Amendment  by 
allowing  the  use  of  private  funds  to 
disseminate  information  about 
particular  public  policies  or  political 
activities  during  training  programs.  This 
amendment  does  not  permit  the 
dissemination  of  information  that 
contains  any  publicity  or  propaganda 
otherwise  prohibited  by  part  1612. 

Section  1612.13(f)  is  added  to 
conform  the  rule  to  the  Rudman 
Amendment  and  to  the  purpose  of 
section  1007(b)(7)  of  the  LSC  Act. 

Section  1007(b)(7)  of  the  LSC  Act 
prohibits  recipients  from  using  funds  to 
initiate  the  formation,  or  act  as  an 
organizer,  of  any  association,  federation, 
or  similar  entity.  42  U.S.C.  2996f(b)(7). 
The  legislative  history  of  this  provision 
distinguishes  between  actually  initiating 
and  organizing  groups,  and  encouraging 
poor  people  aggrieved  by  particular 
problems  to  consider  organizing  in 
order  to  foster  joint  solutions  to 
common  problems.  Section  1612.10 
prohibits  recipients  from  encouraging 
poor  people  aggrieved  by  particular 
problems  to  consider  organizing  to 
foster  joint  solutions  to  their  common 
problems.  Therefore,  §  1612.13(f)  is 
added  as  an  exception  to  this 
prohibition  as  it  relates  to  private  funds 
so  that  the  rule  conforms  to  the  Rudman 
Amendment. 

List  of  Subjects  in  45  CFR  Part  1612 

Civil  disorders,  Legal  services, 
Lobbying,  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble, 

45  CFR  part  1612  is  amended  as  follows: 
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PART  1612— RESTRICTIONS  ON 
LOBBYING  AND  CERTAIN  OTHER 
ACTIVITIES 

1.  The  authority  citation  for  part  1612 
is  revised  to  read  as  follows: 

Authority:  Legal  Services  Corporation  Act 
of  1974,  as  amended  (42  U.S.C.  2996e(b)(5), 
2996f(a)  (5),  (6)  and  (7),  2996g(e),  2996(j); 

Pub.  L.  102-395, 106  Stat.  1875  (1992). 

2.  Section  1612.2  is  revised  to  read  as 
follows: 

§  1612.2  Legal  assistance  activities. 

Except  as  hereinafter  provided,  the 
provisions  of  this  part  shall  apply  to  all 
legal  assistance  activities  carried  out 
with  funds  made  available  by  the  Legal 
Services  Corporation.  In  addition,  the 
provisions  of  this  part  shall  apply  to 
funds  made  available  by  private  entities 
for  those  restrictions  on  legal  assistance 
activities  that  are  explicitly  set  forth  by 
sections  1007(a)(5),  (b)(6),  (b)(7)  and 
1010(c)  of  the  LSC  Act,  or  for  any 
restriction  oh  abortion  activity  currently 
included  in  the  Corporation’s 
appropriations  act,  notwithstanding  the 
exceptions  in  §  1612.13. 

3.  Section  1612.3  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)  and  adding  a  semicolon  in 
its  place,  and  by  revising  paragraphs  (b), 
(e)  and  (f)  to  read  as  follows: 

§  1 61 2.3  Legislative  activities  in  general. 
***** 

(b)  Pay  for  transportation  to  legislative 
or  administrative  proceedings  of 
persons  other  than  employees,  or  law 
students  directly  engaged  in  the 
activities  permitted  under  this  section 
or  witnesses  entering  appearances  in 
such  proceedings  on  behalf  of  clients  of 
the  recipient,  except  that  this  does  not 
prohibit  transportation  of  the  client  and 
the  client’s  family  where  necessary  and 
appropriate:  this  paragraph  does  not 
authorize  payment  of  transportation 
expenses  for  employees  not  actually 
engaged  in  permitted  legislative  or 
administrative  representation,  unless 
they  are  being  trained  in  how  to  handle 
administrative  adjudicatory 
proceedings.  However,  private  funds 
may  be  used  to  pay  transportation  costs 
for  lay  advocates  to  accompany  the 
clientfs]  when  necessary  and 
appropriate: 

***** 

(e)  Knowingly  assist  others  to  engage 
in  legislative  or  political  activities: 
provided,  however,  that  this  paragraph 
shall  not  be  construed  to  prohibit  the 
administrative  or  legislative 
representation  permitted  by  §  1612.5  or 
§1612.13:  or 

(f)  Attend  meetings  of  coalitions  if  a 
principal  purpose  of  the  meeting  is  to 


discuss  or  engage  in  legislative  or 
political  activities  that  are  prohibited  by 
this  part. 

4.  Section  1612.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 61 2.6  Permissible  activities  undertaken 
pursuant  to  request  of  public  officials. 

(a)  To  the  extent  compatible  with 
meeting  the  demands  for  client  service 
and  priorities  set  by  the  recipient 
pursuant  to  part  1620  of  this  chapter  or 
to  the  extent  compatible  with  the 
provision  of  support  services  to 
recipients  relating  to  the  delivery  of 
legal  assistance,  an  employee  may 
respond  to  a  request  from  a 
governmental  agency,  elected  official, 
legislative  body,  committee,  or  member 
made  to  the  employee  or  to  a  recipient 
to  testify,  draft,  or  review  legislation,  or 
to  make  representations  to  such  agency, 
official,  body,  committee,  or  member. 
Communications  made  in  response  to 
such  requests  may  be  distributed  to 
other  persons  or  entities  to  the  extent 
that  such  distribution  is  reasonable  and 
necessary  to  fully  comply  with  the 
request  or  for  the  provision  of  legal 
assistance  for  eligible  clients  or  for  the 
accomplishment  of  another  permissible 
or  required  function,  including,  but  not 
limited  to,  requirements  of  the  law  or 
formal  procedures  for  public  comment. 
Such  distribution  must  be  done  in  a 
manner  consistent  with  the  standards  of 
part  1630  of  this  chapter. 
***** 

5.  Section  1612.13  is  amended  by 
revising  paragraphs  (b)  and  (d)  and 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§1612.13  Private  funds. 
***** 

(b)  A  recipient  may  use  private  funds 
to  engage  in  legislative  activities  at  the 
request  of  a  current  eligible  client  of  a 
recipient,  to  the  extent  such  activities 
are  necessary  to  the  provision  of  legal 
advice  and  representation  with  respect 
to  such  client’s  legal  rights  and 
responsibilities,  but  no  recipient  shall 
solicit  a  client  in  violation  of 
professional  responsibilities  for  the 
purpose  of  making  such  representation 
possible. 

***** 

(d)  Private  funds  provided  for  the 
provision  of  legal  assistance  to  eligible 
clients  may  be  used  to  support  the 
preparation,  production,  or 
dissemination  of  any  article,  newsletter, 
or  other  publication  or  written  matter  or 
other  form  of  mass  communication 
which  contains  references  to  or  articles 
about  proposed  or  pending  legislation 
so  long  as  the  publication  does  not 
contain  any  publicity  or  propaganda, 


unless  the  publicity  or  propaganda  is 
necessary  to  the  provision  of  legal 
advice  and  representation  to  an  eligible 
client. 

(e)  A  recipient  may  use  private  funds 
to  disseminate  information  about 
particular  public  policies  or  political 
activities  when  supporting  or 
conducting  training  programs,  to  train 
clients  or  others  about  the  law,  and  to 
engage  in  training  about  how  to  provide 
representation  before  administrative  or 
legislative  bodies.  However,  recipients 
may  not  disseminate  information  that 
contains  any  publicity  or  propaganda 
prohibited  by  this  part. 

(f)  Private  funds  may  be  used  for  any 
communication  or  meeting  to  encourage 
poor  people  to  consider  organizing  in 
order  to  foster  joint  solutions  to 
common  problems.  This  provision  does 
not  permit  a  recipient  to  initiate  the 
formation  or  to  act  as  an  organizer  of 
any  association,  federation,  labor  union, 
coalition,  network,  alliance  or  any 
similar  entity. 

Dated:  April  14, 1993. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  93-9078  Filed  4-20-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Parts  1,90,  94,  95 
[FCC  93-174] 

Modification  of  Private  Radio 
Application  Signature  Requirement 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
an  Order  amending  its  rules  governing 
signature  requirements  for  license 
applications  in  the  private  radio 
services  to  facilitate  the  implementation 
of  electronic  filing  of  private  radio 
license  applications.  Under  the 
Commission’s  existing  rules,  all  license 
applications  must  include  an  original, 
handwritten  signature.  In  October  1992, 
Congress  liberalized  this  requirement  to 
enable  the  Commission  to  accept 
electronically  Hied  applications. 
Pursuant  to  the  authority  delegated  by 
Congress,  this  Order  gives  the  Private 
Radio  Bureau  discretion  to  establish 
procedures  that  would  enable 
applicants  to  sign  and  hie  private  radio 
applications  by  electronic  means. 
EFFECTIVE  DATE:  April  21  1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Furth,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  procedural  in  nature,  and  is 
therefore  not  subject  to  the  notice  and 
comment  and  effective  date 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

Order 

In  the  Matter  of  Amendment  of  the 
Commission’s  Rules  to  Modify  Signature 
Requirement  for  License  Applications  in  the 
Private  Radio  Services. 

Adopted:  April  1, 1993. 

Released:  April  15, 1993. 

By  the  Commission: 

I.  Introduction 

1.  This  Order  amends  our  rules 
governing  signature  requirements  for 
license  applications  in  the  private  radio 
services  to  facilitate  the  implementation 
of  electronic  filing  of  private  radio 
license  applications. 

II.  Background 

2.  Under  our  current  rules,  all  license 
applications  filed  with  the  Commission 
must  include  a  handwritten  signature. 
•The  signature  requirement  is  applied  to 
the  private  radio  services  in  §  1.913(a)  of 
our  Rules,  47  CFR  1.913(a),  which 
requires  private  radio  applications  to  be 
“personally”  signed  by  the  applicant.1 
Specific  signature  requirements  are  also 
set  forth  in  parts  90,  94,  and  95  of  our 
rules,  which  apply  to  the  Private  Land 
Mobile  Radio  Services,  Private 
Operational  Fixed  Microwave  Service, 
and  General  Mobile  Radio  Services, 
respectively.2 

3.  In  October  1992,  Congress  amended 
the  Communications  Act  of  1934  to 
allow  electronic  filing  of  license  and 
construction  permit  applications. 
Telecommunications  Authorization  Act 
of  1992,  Public  Law  No.  102-538,  106 
Stat.  3533  (1992),  Section  204. 
Specifically,  sections  308(b)  and  319(a) 
of  the  Act  were  amended  to  allow 
applications  to  be  signed  “in  any 
manner  or  form,  including  by  electronic 
means,  as  the  Commission  may 
prescribe  by  regulation.”  Id.,  sections 
204(b),  (c).  A  conforming  amendment 
was  also  added  to  eliminate  the 
requirement  of  a  “signed”  waiver  under 
section  304  of  the  Act.  Id.,  section 
204(a). 


1  As  used  herein,  “private  radio  services"  refers 
to  those  services  governed  by  parts  80,  87,  90.  94, 
95.  and  97  of  our  rules.  See  47  CFR  1.901. 

2  See  47  CFR  90.125,  94.29,  and  95.87.  Sections 
90.125  and  94.29  are  identical  to  §  1.913,  while 

§95.87  is  duplicative  in  substance  of  §  1.913(a). 
Parts  80.  87.  and  97  of  our  rules  contain  no  specific 
provisions  regarding  signatures. 


III.  Discussion 

4.  Pursuant  to  the  authority  expressly 
delegated  by  Congress,  we  have  decided 
to  modify  the  handwritten  signature 
requirement  as  it  applies  to  applications 
in  the  private  radio  services.  This  will 
be  accomplished  by  several  specific 
amendments  to  our  rules.  First, 

§  1.913(a)  is  amended  by  deleting  the 
word  “personally"  from  the  application 
signature  requirement.  Second,  the 
signature  requirement  is  amended  to 
give  the  Private  Radio  Bureau  discretion 
to  establish  filing  procedures  by  public 
notice  that  would  allow  applications  to 
be  "signed”  by  computer-generated 
impulses. 

5.  In  addition,  the  sections  of  parts  90, 
94,  and  95  that  relate  to  the  signature 
requirement  have  been  deleted  and 
replaced  by  cross-references  to  §  1.913 
as  amended.  The  existing  language  in 
these  sections  is  duplicative  and 
unnecessary,  as  §  1.913  is  controlling 
with  respect  to  all  private  radio  services 
in  any  event.  See  47  CFR  1.901. 

6.  Private  radio  applications  comprise 
the  largest  category  of  applications  that 
must  be  processed  by  the  Commission. 
Modification  of  the  handwritten 
signature  requirement  will  allow  us  to 
move  towards  significantly  more 
efficient  processing  of  these 
applications.  Our  ultimate  goal  is  to 
eliminate,  to  the  maximum  extent 
possible,  the  filing  of  paper 
applications.  Electronic  filing  will 
expedite  the  licensing  process  by 
eliminating  the  need  for  manual  entry  of 
application  data  into  the  Commission’s 
data  base.  We  also  hope  to  develop  the 
means  to  generate  and  transmit  license 
information  to  licensees  electronically 
with  no  intermediate  paper  documents. 
The  Private  Radio  Bureau  is  now 
conducting  electronic  filing  experiments 
with  the  Industrial  Telecommunications 
Association  and  the  Utilities 
Telecommunications  Council  and  has 
completed  a  pilot  project  with  the 
Associated  Public  Safety- 
Communications  Officers,  Inc.  Based  on 
these  initiatives,  we  hope  to  establish 
electronic  filing  procedures  in  the  near 
future.3 

7.  We  emphasize  that  under  the  rules 
as  amended,  handwritten  signatures 
will  continue  to  be  required  on  all 
private  radio  applications  unless  and 
until  the  Private  Radio  Bureau 
establishes  specific  procedures  for 
electronic  filing  of  such  applications. 


3  The  amended  rules  also  give  the  Private  Radio 
Bureau  discretion  to  adopt  procedures  for  filing 
applications  by  facsimile  transmission.  Except  in 
extreme  emergencies,  however,  the  Bureau  does  not 
accept  applications  by  fax,  and  there  are  no 
procedures  under  consideration  tc  do  so. 


Such  procedures  will  be  implemented 
by  future  Public  Notice  in  the  Federal 
Register,  modified  application  forms, 
and  other  published  procedures. 

IV.  Conclusion 

8.  The  rule  changes  adopted  in  this 
Order  relate  to  matters  of  practice  and 
procedure  only.  Therefore,  they  are 
excepted  from  the  notice  and  comment 
requirement  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(a),  and  may 
be  put  into  effect  immediately  upon 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d)(3);  47  CFR  1.427(b). 

9.  Accordingly,  It  is  ordered,  That 
§§  1.913,  90.5,  90.125,  94.29,  and  95.87 
of  the  Commission’s  Rules  are  amended 
as  set  forth  below. 

10.  It  is  further  ordered,  That  this 
Order  is  effective  upon  publication  in 
the  Federal  Register. 

List  of  Subjects 
47  CFR  Part  1 

Radio,  Administrative  practice  and 
procedure. 

47  CFR  Part  90 

Radio,  Administrative  practice  and 
procedure. 

47  CFR  94 

Radio,  Administrative  practice  and 
procedure. 

47  CFR  Part  95 

Radio,  Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Parts  1,  90,  94,  and  95  of  chapter  I  of 
title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sections  4,  3D3,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154,  303; 
Implement,  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Section  1.913  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§1.913  Who  may  sign  applications. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  applications, 
amendments  thereto,  and  related 
statements  of  fact  required  by  the 
Commission  must  be  signed  by  the 
applicant,  if  the  applicant  is  an 
individual;  by  one  of  the  partners,  if  the 
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applicant  is  a  partnership;  by  an  officer, 
director,  or  duly  authorized  employee,  if 
the  applicant  is  a  corporation;  or  by  a 
member  who  is  an  officer,  if  the 
applicant  is  an  unincorporated 
association.  Applications,  amendments, 
and  related  statements  of  fact  filed  on 
behalf  of  eligible  government  entities 
such  as  states  and  territories  of  the 
United  States,  their  political 
subdivisions,  the  District  of  Columbia, 
and  units  of  local  government, 
including  unincorporated 
municipalities,  must  be  signed  by  a  duly 
elected  or  appointed  official  who  is 
authorized  to  do  so  under  the  laws  of 
the  applicable  jurisdiction. 
***** 

(e)  '‘Signed,”  as  used  in  this  section, 
means  an  original  hand -written 
signature,  except  that  by  public  notice 
in  the  Federal  Register  the  Private 
Radio  Bureau  may  allow  signature  by 
any  symbol  executed  or  adopted  by  the 
applicant  with  the  intent  that  such 
symbol  be  a  signature,  including 
symbols  formed  by  computer-generated 
electronic  impulses. 

PART  90 — PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4,  303.  331,  48  Stat. 
1066, 1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  90.5(b)  is  revised  to  read  as 
follows: 

§  90.5  Other  applicable  rule  parts. 
***** 

(b)  Part  1  of  this  chapter  includes 
rules  of  practice  and  procedure  for 
application  signature  requirements, 
adjudicatory  proceedings  including 
hearing  proceedings,  and  rule  making 
proceedings;  procedures  for 
reconsideration  and  review  of  the 
Commission’s  actions;  provisions 
concerning  violation  notices  and 
forfeiture  proceedings;  and  the 
environmental  processing  requirements 
that,  if  applicable,  must  be  complied 
with  prior  to  initiating  construction. 
***** 

3.  Section  90.125  is  revised  to  read  as 
follows: 

§  90.125  Who  may  sign  applications. 

See  part  1  of  this  chapter,  §  1.913,  for 
practices  and  procedures  governing 
signatures  on  license  applications. 

PART  94 — PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 


Authority:  Sections  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154, 303,  unless 
otherwise  noted. 

2.  Section  94.29  is  revised  to  read  as 
follows: 

$  94.29  Who  may  sign  applications. 

See  part  1  of  this  chapter,  $  1.913,  for 
practices  and  procedures  governing 
signatures  on  license  applications. 

PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

2.  Section  95.87  is  revised  to  read  as 
follows: 

§  95.87  Who  may  sign  applications. 

See  part  1  of  this  chapter,  §  1.913,  for 
practices  and  procedures  governing 
signatures  on  license  applications. 

[FR  Doc.  93-9237  Filed  4-20-93;  8:45  am) 

BILLING  CODE  S712-01-U 


47  CFR  Part  61 

[CC  Docket  No.  90-132  FCC  93-170] 

Competition  In  the  Interstate 
interexchange  Marketplace— Petition 
for  Declaratory  Ruling 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
declaratory  ruling. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  on  Reconsideration  denies 
AT&T’s  petition  for  declaratory  ruling 
asking  the  Commission  to  declare  that 
the  800  and  inbound  services  bundling 
restrictions  adopted  in  the  Report  and 
Order  in  this  proceeding,  apply  to  all 
interexchange  carriers.  The  order  finds 
that  the  rationale  used  to  justify  the  800/ 
inbound  bundling  restrictions  does  not 
extend  to  other  interexchange  carriers. 
As  a  result  of  this  decision,  AT&T  will 
remain  the  only  interexchange  carrier 
subject  to  the  bundling  restrictions. 
EFFECTIVE  DATE:  May  21,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Lachance,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division,  (202)  632-1305. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  90- 
132,  adopted  on  March  29, 1993,  and 
released  on  April  15, 1993. 

The  complete  text  of  this 
Memorandum  Opinion  and  Order  on 


Reconsideration  is  available  for 
Inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street,  NW., 
Washington,  DC  20554,  and  also  may  be 
purchased  from  the  Commission’s 
contractor.  International  Transcription 
Service,  Inc.,  at  (202)  857-3800, 1919  M 
Street,  NW.,  room  248,  Washington,  DC 
20554. 

Synopsis  of  Memorandum  Opinion  and 
Order  on  Reconsideration 

1.  This  Memorandum  Opinion  and 
Order  on  Reconsideration  treats  AT&T's 
petition  for  declaratory  ruling  as  a 
petition  for  reconsideration  of  the 
Interexchange  Order  and  finds  that  the 
rationale  used  to  justify  the  800  and 
inbound  service  bundling  restrictions  in 
the  Interexchange  Proceeding  does  not 
extend  to  other  interexchange  carriers 
(IXCs). 

2.  On  November  25, 1991,  AT&T  filed 
a  petition  for  declaratory  ruling  asking 
the  Commission  to  declare  that  ‘‘that  no 
interexchange  carrier  lawfully  can 
include  Inbound  capabilities  with  other 
services  or  capabilities  in  “packaged” 
contract  or  tariff  offerings.  Effectively, 
AT&T's  petition  asks  that  the  800/ 
inbound  service  bundling  restrictions 
adopted  in  the  August  1, 1991,  Report 
and  Order  in  this  proceeding  (56  FR 
55235,  October  25, 1991)  be  applied  to 
all  interexchange  carriers. 

3.  In  the  Report  and  Order,  the 
Commission  found  that  AT&T  still 
retains  a  market  advantage  in  the 
provision  of  800  and  inbound  services. 
Specifically,  the  Commission  found  that 
the  lack  of  800  number  portability 
confers  a  unique  advantage  on  AT&T 
because  of  its  substantial  embedded 
base  of  800  service  subscribers.  It  found, 
further,  that  AT&T  has  the  ability  to 
leverage  its  market  power  in  800  and 
inbound  services  by  bundling  these 
services  with  other  services. 
Accordingly,  the  Commission 
prohibited  AT&T  from  including  800  or 
inbound  services  in  contract-based 
tariffs  or  Tariff  12  integrated  services 
packages  until  800  numbers  become 
portable.  See  Competition  in  the 
Interstate  Interexchange  Marketplace, 
Report  and  Order,  CC  Docket  No.  90- 
132,  6  FCC  Red  5880  (1991),  56  FR 
55235  (October  25, 1991). 

4.  The  order  rejects  AT&T’s  argument 
that  the  800  and  inbound  services 
bundling  restrictions  should  apply  to  all 
carriers  because  the  lack  of  800  number 
portability  affects  customers  of  all 
carriers  equally.  The  order  states  that  it 
was  not  the  Commission’s  intent  in 
enacting  800  bundling  restrictions  to 
prohibit  800  bundling  in  all 
circumstances  in  which  there  may  be 
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some  degree  of  leveraging.  Rather  the 
Commission’s  goals  were  more  limited: 
to  prohibit  bundling  where  bundling 
can  have  a  significant  negative  impact 
in  the  marketplace. 

5.  The  Order  reaffirms  the  finding  in 
the  Interexchange  Order  that  the 
bundling  restrictions  should  apply  to 
AT&T  alone  because  only  AT&T  can 
fundamentally  and  adversely  affect  the 
competitive  landscape  of  the  business 
services  marketplace.  It  reaches  this 
conclusion  in  light  of  AT&T’s  market 
power  in  the  provision  of  800  services, 
including  its  substantial  embedded  base 
of  800  service  subscribers. 

6.  Finally,  the  order  recognizes  that  it 
is  possible  that  individual  800  service 
subscribers  of  AT&T’s  competitors  may 
in  particular  cases  be  ’’captive’’  and 
subject  to  some  degree  of  leveraging. 

The  order  finds,  however,  that  these 
isolated  instances  of  leveraging  by 
carriers  who  lack  market  power  in  the 
provision  of  800  services  and  who  have 
small  market  shares  relative  to  AT&T  in 
800  and  other  business  services  are  not 
likely  to  impact  the  overall  structure  of 
the  interexchange  marketplace. 

Ordering  Clauses 

7.  Accordingly,  pursuant  to  authority 
contained  in  sections  1,  4,  and  201-205 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154,  201-205; 
section  5(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  554;  and  section 
1.2  of  our  Rules,  47  CFR  1.2;  It  is 
Ordered  That  AT&T’s  petition  for 
declaratory  ruling  is  denied. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-9276  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  6712-01-M 


47  CFR  Part  64 

[CC  Docket  No.  91-35;  FCC  93-138] 

Operator  Services  Access  and  Pay 
Telephone  Compensation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  action  denies  petitions 
for  reconsideration,  reaffirming  the 
Commission’s  previous  decision  that 
international  blocking  services  must  be 
tariffed  at  the  federal  level,  refusing  to 
extend  the  date  by  which  these  services 
are  to  be  in  place,  and  refusing  to  waive 
rules  allowing  the  local  exchange 
companies  (LECs)  to  file  federal  tariffs 
cross-referencing  state  international 


blocking  tariffs.  The  intended  effect  of 
the  action  is  to  provide  consumers  with 
greater  access  to  the  interexchange 
carrier  (IXC)  of  their  choice  while  not 
exposing  aggregators  to  an  undue  risk  of 
toll  fraud  or  imposing  undue  burdens 
on  the  LECs. 

EFFECTIVE  DATE:  May  21,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  G.  David,  Tariff  Division, 
Common  Carrier  Bureau.  (202)  632- 
6387. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s 
Memorandum  Opinion  and  Order  on 
Further  Reconsideration  in  CC  Docket 
No.  91-35  (FCC  93-138),  adopted  March 
11. 1993,  and  released  April  9. 1993. 

The  full  text  of  the  item  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
duplicating  contractor,  International 
Transcription  Service,  Inc.,  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC, 
20037.  (202)  857-3800. 

Previous  legislative  and 
administrative  actions  relating  to  the 
practices  of  operator  services  providers 
(OSPs)  have  included  a  general 
Commission  rule  making  proceeding, 

CC  Docket  No.  90-313,  federal 
legislation,  and  the  current  proceeding, 
CC  Docket  No.  91-35.  On  March  15. 
1991,  the  Commission  proposed  rules  in 
this  docket  regarding,  among  other 
things,  the  access  and  pay  telephone 
compensation  issues  for  operator 
services,  Policies  and  Rules  Concerning 
Operator  Service  Access  and  Pay 
Telephone  Compensation,  CC  Docket 
91-35:  Notice  of  Proposed  Rule  Making, 
56  FR  11136  ^March  15, 1991).  In  the 
first  Report  and  Order,  56  FR  40844, 
August  16, 1991,  we  ordered  all  call 
aggregators  to  unblock  10XXX  access 
but  refrained  from  requiring  LECs  to 
offer  blocking  and  screening  services 
which  would  help  call  aggregators 
protect  themselves  from  losses  due  to 
fraud.  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making,  56  FR 
40844  (1991).  In  our  Reconsideration 
Order,  however,  we  ordered  LECs  to 
federally  tariff  by  January  10, 1993, 
services  which  would  block 
international  direct-dialed  sequences 
(011+  and  10XXX-011+).  Order  on 
Reconsideration,  57  FR  34253  (August 
4, 1992)  (Reconsideration  Order).  We 
also  required  the  LECs  to  offer  OLS  and 
BNS,  which  indicate  to  operator  service 
providers  any  billing  restrictions  on 
lines  to  which  a  caller  may  seek  to  bill 


a  call.  This  item  denies  the  LECs’ 
requests  for  the  Commission  to 
reconsider  its  requirement  that  the  LECs 
federally  tariff  international  blocking 
services,  refuses  to  extend  the  time  to 
provide  the  blocking  services,  and 
refuses  to  waive  our  rules  so  that  LECs 
federal  tariffs  could  cross-reference  state 
tariffs.  The  item  also  asks  for  further 
comment  on  whether  the  Commission 
should  require  LECs  to  provide 
international  blocking  services  to  a 
broader  class  of  customers  and  on 
whether  the  Commission  should  set 
minimum  standards  and  require  federal 
tariffing  for  OLS  and  BNS  services. 
Section  226(g)  of  the  Communications 
Act,  directs  the  Commission  to  require 
such  actions  as  are  necessary  to  ensure 
that  aggregators  are  not  exposed  to 
undue  risk  of  fraud  and  grants  us  ample 
authority  to  impose  this  blocking 
requirement.  All  aggregators  are 
required  to  unblock  10 XXX  and  may 
thereby  be  exposed  to  some  risk  of  tell 
fraud  if  they  are  not  able  to  take 
adequate  measures  to  protect 
themselves. 

The  Commission  has  the  authority  in 
appropriate  instances  to  order  the  LECs 
to  tariff  interstate  or  international 
services.  The  Commission  has  been 
charged  by  Congress  with  the 
responsibility  for  regulating  the  operator 
services  industry  and  the  reduction  of 
toll  fraud  was  an  express  part  of  that 
mandate. 

We  affirm  the  Reconsideration  Order 
requirement  that  the  LECs  provide  a 
discrete  federally  tariffed  service  which 
blocks  all  direct-dialed  international 
calls  (011+  and  10XXX-011+).  Because 
of  the  apparent  interest  of  some  parties, 
we  also  solicit  additional  comment  on 
whether  we  should  require  that  LECs 
make  their  international  call  blocking 
services  available  to  all  customers, 
rather  than  just  aggregators.  Specifically, 
we  request  comment  on  whether  a 
discrete  federally  tariffed  international 
call  blocking  service  is  useful  in  helping 
nonaggregator  business  customers 
prevent  toll  fraud  and  whether  it  should 
also  be  available  to  residential 
customers.  We  recognize  that  imposing 
such  requirement  on  carriers  might 
prove  burdensome.  Accordingly,  we 
seek  comment  on  the  nature  and  extent 
of  such  burdens  or  administrative 
problems  as  well  as  on  the  benefits  to 
consumers  in  terms  of  providing 
protection  against  toll  fraud. 

Accordingly,  It  is  ordered  That, 
pursuant  to  authority  contained  in 
sections  1.  4,  201-205,  218,  220  and  226 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154,  201-205, 
218,  220,  and  226,  that  the  policies  and 
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requirements  set  forth  herein  are 
adopted. 

It  is  further  ordered  That  the  Petitions 
for  Reconsideration  filed  by  Bell 
Atlantic,  Cincinnati  Bell  Telephone, 

GTE  Service  Corporation,  New  York 
Telephone  Company  and  New  England 
Telephone  and  Telegraph  Company, 
Pacific  Telesis,  Southern  New  England 
Telephone  Company  and  Southwestern 
Bell  Telephone  Company,  are  denied. 

It  is  further  ordered  That 
Southwestern  Bell  Telephone’s  Request 
for  Waiver  of  §  61.74  of  the  Rules,  47 
CFR  61.74,  and  Pacific  Bells’  Request  for 
Waiver  of  Sections  61.38,  61.47,  61.49 
(g)  and  (h)  and  61.74(a)  of  the  Rules,  47 
CFR  61.38,  61.47,  61.49  (g)  and  (h)  and 
61.74(a),  are  denied. 

It  is  further  ordered  That  this  Order 
on  Further  Reconsideration  will  be 
effective  thirty  (30)  days  after 
publication  of  a  summary  thereof  in  the 
Federal  Register. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers, 
Telephone. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-9274  Filed  4-20-93;  8:45  ami 
BILLING  CODE  67 1 2-01 -M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 
[Docket  No.  930480-3080] 

Western  Pacific  Crustacean  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  The  1993  initial  quota  and  final 
quota  for  crustaceans  in  the 
northwestern  Hawaiian  Islands;  request 
for  comments. 

SUMMARY:  NMFS  announces  that  the 
initial  quota  and  final  quota  for  lobsters 
taken  in  the  exclusive  economic  zone 
around  the  northwestern  Hawaiian 
Islands  (NWHI)  in  1993  are  set  at  zero 
lobsters.  This  action  is  necessary  to 
inform  the  public  of  the  quotas  and  to 
solicit  public  comments.  This  measure 
is  intended  to  carry  out  the  objectives  of 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  Since  the  initial  and  final  quotas 
are  zero,  there  will  be  no  fishery  in 
1993. 

DATES:  Effective  July  1, 1993  through 
December  31, 1993,  inclusive. 


Comments  are  invited  until  May  21, 

1993. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Gary  Matlock,  Acting  Regional 
Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  Suite  4200, 

Long  Beach,  CA  90802-4213.  Copies  of 
Amendment  7  to  the  FMP  and  the 
associated  environmental  assessment 
(EA)  establishing  the  quota  system  for 
the  NWHI  crustaceans  fishery  may  be 
obtained  from  Kitty  Simonds,  Executive 
Director,  Western  Pacific  Fishery 
Management  Council,  1164  Bishop 
Street,  Suite  1405,  Honolulu,  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Southwest  Region, 

NMFS,  310-980-4034;  Alvin  Z. 

Katekaru,  Southwest  Region,  NMFS, 
808-955-8831;  or  Kitty  Simonds, 
address  above,  808-541-1974. 
SUPPLEMENTARY  INFORMATION:  The 
crustaceans  fishery  of  the  NWHI  is 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  the  FMP.  The 
FMP  was  prepared  by  the  Western 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  part  681. 
General  regulations  that  also  pertain  to 
the  U.S.  fishery  are  implemented  at  50 
CFR  part  620. 

Under  authority  of  the  Magnuson  Act, 
the  Secretary  approved  Amendment  7  to 
the  FMP  (57  FR  10437,  March  26, 1992). 
This  amendment  established  a  seasonal 
closure,  a  limited  entry  program,  and  a 
process  (including  a  formula)  to  set  an 
annual  harvest  quota  for  the  lobster 
fishery  in  the  NWHI.  The  first  year  of 
fishing  under  a  quota  was  1992. 

The  quota  would  be  announced  in 
two  separate  steps  if  the  initial  quota 
were  not  zero.  First,  the  Regional 
Director,  Southwest  Region,  NMFS 
(Regional  Director),  shall  use 
information  in  commercial  fishing 
logbooks  from  previous  years,  and  may 
use  the  results  of  research  sampling  and 
other  sources,  to  establish  an  initial 
quota,  which  is  announced  in  the 
Federal  Register  by  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(§  681.31(b)).  The  initial  quota  is 
derived  using  a  formula  in  the  FMP  that 
is  intended  to  reflect  the  status  of  the 
stocks  as  shown  by  actual  fishery  results 
and  research.  When  stocks  are 
abundant,  the  quota  is  high;  when 
stocks  are  reduced,  the  quota  is  low.  In 
years  when  the  initial  quota  is  above 
zero,  the  Regional  Director  uses  the 
catch  and  effort  information  provided 
during  July  (i.e.,  the  first  month  of  the 


open  season)  to  determine  any  change 
needed  to  establish  the  final  quota 
(§  681.31(c));  the  final  quota  also  is 
announced  in  the  Federal  Register. 

These  actual  catch  and  effort  data  are 
expected  to  provide  a  reliable  indicator 
of  the  health  of  the  lobster  stocks  in  the 
NWHI. 

Under  §  681.31(b),  the  Regional 
Director  has  used  the  formula  in  the 
FMP  to  determine  that  the  initial  quota 
for  1993  is  zero  lobsters  (spiny  and 
slipper  lobster  combined).  Therefore, 
the  fishery  will  not  open  in  July  as  the 
lobster  stocks  cannot  support  a  fishery. 
Consequently,  there  will  be  no  fishery 
data  on  which  to  base  a  modification  of 
the  initial  quota  to  derive  a  different 
final  quota,  and  the  final  quota  is  also 
zero. 

Pursuant  to  §  681.31(c)(5),  the 
Regional  Director  has  determined  that  if 
any  lobster  are  taken  in  1993,  the  quota 
will  be  exceeded.  Therefore,  it  will  be 
unlawful  for  any  person  to  land  lobster, 
or  to  possess  a  lobster  trap  aboard  a 
fishing  vessel,  in  Permit  Area  1  from 
July  1, 1993, -through  December  31, 

1993. 

It  is  acknowledged  that  this 
determination  will  pose  economic 
problems  for  some  lobster  fishery  permit 
holders  who  are  entirely  dependent  on 
the  lobster  fishery  and  will  be  unable  to 
fish.  It  is  also  noted  that  the  limited 
entry  program  for  the  NWHI  lobster 
fishery  provides  that  permit  holders 
must  achieve  a  minimum  catch  per  trap 
level  in  at  least  1  of  2  consecutive  years 
to  qualify  for  renewal  of  permit 
eligibility.  With  a  zero  quota,  permit 
holders  who  refrained  from  fishing  in 

1992  with  an  expectation  of  fishing  in 

1993  will  be  unable  to  meet  the 
performance  standard  in  1993.  They 
could  thus  lose  their  eligibility  for  a 
permit  in  1994. 

The  Council  will  meet  the  last  week 
of  April  1993  in  Honolulu,  Hawaii,  and 
will  discuss  these  matters  in  detail.  The 
Council  may  consider  a  variety  of 
measures  to  address  economic  concerns 
of  permit  holders,  including  possible 
suspension  of  the  performance 
requirement  for  years  of  low  or  zero 
quotas.  Persons  interested  in  this  matter 
are  urged  to  contact  the  Council  (see 
ADDRESSES)  and  make  their  concerns 
known  so  that  these  can  be  considered 
in  the  Council  discussions. 

The  Southwest  Region,  NMFS,  will 
attempt  to  notify  fishery  participants  of 
any  changes  promptly. 

Classification 

This  action  is  taken  under  the  FMP 
and  50  CFR  part  681  and  complies  with 
E.O. 12291. 


21410  Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations 


An  EA  was  prepared  for  the  FMP 
amendment  establishing  the  process  and 
formula  for  setting  the  quota  for  the 
NWHI  crustaceans  fishery.  The  initial 
and  final  quotas  set  by  this  notice  are 
within  the  range  of  alternatives 
considered  in  that  EA.  Therefore,  this 
action  is  categorically  excluded  from  the 


National  Environmental  Policy  Act 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02c.3.(0  of 
NOAA  Administrative  Order  216-6. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries.  Reporting  and 
recordkeeping  requirements. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  16. 1993. 

Samuel  W.  McKeen, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-9321  Filed  4-20-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-22] 

Proposed  Revocation  of  Transition 
Area:  Waller,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  700  feet  above  ground  level 
(AGL)  transition  area  located  at  Waller, 
TX.  The  cancellation  of  the  very  high 
frequency  omnidirectional  range/ 
distance  measuring  equipment  (VOR/ 
DME)  Runway  (RWY)  17  standard 
instrument  approach  procedure  (SLAP) 
serving  the  Skylake  Airport  has  made 
this  proposal  necessary.  Controlled 
airspace  will  no  longer  be  needed  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  this  location.  Concurrent 
with  this  action,  the  status  of  the 
Skylake  Airport  would  be  changed  from 
IFR  operations  to  visual  flight  rules 
(VFR)  operations  only. 

DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
92-ASW-22,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound 
Road,  Fort  Worth,. TX. 


FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
624-5535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  “Comments  to  Airspace 
Docket  No.  92-ASW-22.”  The  postcard 
will  date/time  stamped  and  returned  to 
the  commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  4400  Blue  Mound  Road, 
Fort  Worth,  TX,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  is  being 
placed  on  a  mailing  list  for  future 


NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  transition  area  located  at 
Waller,  TX.  The  cancellation  of  the 
VOR/DME  RWY  17  SIAP  serving  the 
Skylake  Airport  has  made  this  proposed 
action  necessary.  Controlled  airspace 
will  no  longer  be  needed  to  contain  IFR 
operations  at  this  location.  Concurrent 
with  this  action,  the  status  of  the 
Skylake  Airport  would  be  changed  from 
IFR  operations  to  VFR  operations  only. 
Transition  areas  are  published  in 
section  71.181  of  Order  7400.7A,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  removed 
subsequently  from  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference,  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
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1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

***** 

ASW  TX  TA  Waller,  TX  (Removed) 

***** 

Issued  in  Fort  Worth,  TX  on  April  9, 1993. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  93-9300  Filed  4-20-93;  8:45  am) 

B1UJNQ  CODE  W10-1S-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[EE-5-93] 

RIN  1545-AR55 

Definition  of  Compensation  for 
Qualified  Plans 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  414(s)  which 
concerns  the  definition  of  compensation 
for  qualified  plan6,  as  well  as  proposed 
amendments  to  the  nondiscrimination 
requirements  under  section  401(a)(4)  of 
the  Internal  Revenue  Code  of  1986.  The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans. 

OATES:  Written  comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday,  June  7, 1993,  at  10  a.m.  must 
be  received  by  Friday,  May  21, 1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 


CC:CORP:T:R  (EE-5-93),  Room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations,  Marjorie  Hoffman 
at  (202)  622—4606  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  14, 1990,  the  Internal 
Revenue  Service  published  temporary 
regulations  relating  to  the  scope  and 
meaning  of  the  term  “compensation” 
under  sections  414(s)  and  415(c)(3)  of 
the  Internal  Revenue  Code  (Code)  in  the 
Federal  Register  (55  FR  19875).  The 
temporary  regulations  under  section 
414(s)  provided  guidance  concerning 
the  definition  of  compensation  and 
conformed  the  regulations  to  section 
1115  of  the  Tax  Reform  Act  of  1986  and 
section  1011(j)(l)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 

The  text  of  those  temporary  regulations 
served  as  the  comment  document  for  a 
notice  of  proposed  rulemaking  also 
published  in  the  Federal  Register  on 
May  14, 1990  (55  FR  19945). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  on  September  26,  27,  and 
28, 1990,  a  public  hearing  was  held 
concerning  the  regulations.  After 
consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  and  temporary  regulations 
were  adopted,  as  modified,  by  final 
regulations  (T.D.  8361)  published  in  the 
Federal  Register  on  September  19, 1991 
(56  FR  47659).  Final  regulations  were 
also  published  under  section  401(a)(4) 
and  related  provisions  on  September  19, 
1991.  On  August  10,  1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  35536) 
regulations  proposing  to  extend  the 
effective  date  of  the  final  regulations 
under  section  414(s)  and  related 
regulations,  generally  to  plan  years 
beginning  on  or  after  January  1, 1994. 

Explanation  of  Provisions 

1.  Overview  of  Regulations 

Section  414(s)  provides  rules  for 
defining  compensation  for  purposes  of 
applying  any  provision  that  specifically 
refers  to  section  414(s).  For  example, 
section  414(s)  is  explicitly  referred  to  in 
many  of  the  nondiscrimination 
provisions  applicable  to  pension,  profit- 
sharing,  and  stock  bonus  plans  qualified 
under  section  401(a).  The  amount  of 
plan  benefits  or  contributions, 


expressed  as  a  percentage  of 
compensation  within  the  meaning  of 
section  414(s),  is  generally  one  of  the 
key  factors  in  determining  whether 
these  nondiscrimination  provisions  are 
satisfied. 

In  general,  these  proposed  regulations 
retain  the  structure  of  the  September 
1991  regulations.  The  September  1991 
regulations  implemented  section  414(s) 
by  providing  design-based  safe  harbor 
definitions  of  compensation  and  by 
providing  that  any  other  reasonable 
definition  of  compensation  would 
satisfy  section  414(s)  if  the  definition 
did  not  by  design  favor  highly 
compensated  employees  and  satisfied  a 
nondiscrimination  requirement. 

A  number  of  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties  since  publication  of  the 
September  1991  regulations  under 
sections  401(a)(4),  414(s),  and  related 
regulations.  After  considering  these 
comments,  the  Treasury  and  the  Service 
published  several  proposals  to  modify 
the  September  1991  regulations  and 
requested  comments  on  the  proposals  in 
order  to  assist  in  the  development  of 
these  proposed  amendments  to  the 
regulations. 

2.  Summary  of  Modifications  to 
September  1991  Regulations 

a.  Changes  to  Implement  the  Proposals 
in  Notice  92-31  and  Notice  92-37 

These  proposed  regulations 
incorporate  the  proposals  in  Notice  92- 
31,  1992-29  I.R.B.  6,  and  Notice  92-37, 
1992-36  I.R.B.  16,  to  expand  the 
imputed  compensation  rules  in  the 
September  1991  regulations  in  order  to 
permit  a  defined  benefit  plan  to  credit 
compensation  during  a  leave  of  absence 
or  transfer,  and  to  credit  compensation 
with  a  prior  employer.  In  general,  these 
proposed  regulations  would  modify  the 
September  1991  regulations  to  allow 
defined  benefit  plans  to  credit 
compensation  with  another  employer 
(both  for  the  periods  before  and  after 
employment  with  the  employer 
maintaining  the  plan)  or  during  a  leave 
of  absence,  provided  certain  basic  facts 
and  circumstances  standards  are  met. 
These  standards  are:  (i)  all  similarly- 
situated  employees  must  be  treated  in 
the  same  manner,  (ii)  there  must  be  a 
legitimate  business  purpose  for 
crediting  the  compensation,  and  (iii)  the 
crediting  of  the  compensation  must  not 
discriminate  significantly  in  favor  of 
highly  compensated  employees.  The 
proposed  regulations  also  would  revise 
the  rules  for  determining  the  amount  of 
compensation  that  may  be  credited  to  be 
more  flexible  and  to  be  consistent  with 
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the  proposals  in  Notice  92-31  and 
Notice  92-37. 

b.  Exclusions  From  Compensation  Only 
Applicable  to  Highly  Compensated 
Employees 

The  September  1991  regulations 
permit  an  employer  to  modify  any  of  the 
definitions  that  automatically  satisfy 
section  414(s)  (safe  harbor  definitions) 
to  exclude  additional  items  or  amounts 
of  compensation  on  a  uniform  and 
consistent  basis  from  the  compensation 
of  highly  compensated  employees.  The 
proposed  regulations  would  modify  that 
rule  to  eliminate  the  requirement  that 
highly  compensated  employees  must  be 
treated  consistently.  Instead,  a  safe 
harbor  definition  would  continue  to 
satisfy  section  414(s)  automatically  even 
if  the  definition  were  to  be  modified  to 
exclude  any  portion  of  the 
compensation  of  some  or  all  of  the 
employer’s  highly  compensated 
employees. 

c.  Use  of  Rate-of-Pay  Definition  for 
Purposes  of  Section  414(s) 

The  proposed  regulations  retain  the 
basic  requirements  for  rate-of-pay 
definitions  of  compensation.  However, 
the  proposed  regulations  contain  certain 
modifications  to  make  the  rules  more 
flexible.  The  proposed  regulations 
would  clarify  that  a  definition  of 
compensation  can  include  a 
combination  of  actual  compensation 
and  compensation  determined  using 
each  employee’s  rate  of  pay.  The 
proposed  regulations  also  would  permit 
the  use  of  different  dates  within  a 
period  to  determine  employees’  rates  of 
pay  for  the  period. 

d.  Adjustments  to  Compensation 
Necessary  to  Prevent  Double  Proration 
of  Service  and  Compensation 

The  proposed  regulations  would 
modify  the  definition  of  the  term 
"section  414(s)  compensation”  in  the 
regulations  under  section  401(a)(4)  to 
provide  that  compensation  used  to 
determine  an  employee’s  benefits  under 
a  plan  will  not  fail  to  be  section  414(s) 
compensation  merely  because  the 
compensation  is  adjusted  to  reflect  the 
equivalent  of  fulltime  compensation  to 
the  extent  necessary  to  satisfy  the 
requirements  of  29  CFR  2530.204-2(d) 
(regarding  double  proration  of  service 
and  compensation). 

e.  Other  Changes  to  the  Section  414(s) 
Regulations 

The  proposed  regulations  would  also 
clarify: 

•  The  scope  of  the  consistency  rule; 

•  That  a  reasonable  definition  can 
exclude  only  a  specified  portion  of  a 


type  of  irregular  or  additional 
compensation;  and 

•  Certain  aspects  of  the 
nondiscrimination  test  for  alternative 
definitions  of  compensation. 

Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday,  June  7, 

1993,  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC.  Comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

These  regulations  may  also  be 
discussed  at  the  public  hearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans,  EE-62-92)  that  were 
published  on  January  12, 1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday,  April  23, 1993,  at  10  a.m., 
and  will  continue,  if  necessary,  on 
Monday,  April  26, 1993,  at  10  a.m.  in 
the  I.R.S.  Auditorium,  Seventh  Floor, 


1111  Constitution  Ave.,  NW, 
Washington,  DC.  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 
submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Marjorie 
Hoffman  of  the  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-ZT 

Bonds,  Employee  benefit  plans, 
Income  taxes,  Pensions,  Reporting  and 
recordkeeping  requirements,  Securities, 
Trusts  and  trustees. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§  1 .414(s) — 1  also  issued  under  26  U.S.C. 
414(s).  *  *  * 

Par.  2.  Section  1.401(a)(4)— 12,  as 
proposed  on  January  12, 1993  (58  FR 
3920),  is  amended  by  adding  new 
paragraph  (4)  to  the  definition  of  the 
term  "Section  414(s)  compensation”  to 
read  as  follows: 

§  1 .401  (a)(4)— 1 2  Definitions. 
***** 

Section  41 4(s)  compensation  *  •  • 

(4)  Double  proration  of  service  and 
compensation.  If  a  defined  benefit  plan 
prorates  benefit  accruals  as  permitted 
under  section  411(b)(4)(B)  by  crediting 
less  than  full  years  of  participation,  then 
compensation  for  a  plan  year,  12-month 
period,  or  other  specified  period  that  is 
used  to  determine  the  amount  of  an 
employee’s  benefits  under  the  plan  will 
not  fail  to  be  section  414(s) 
compensation  merely  because  the 
amount  of  compensation  for  that  period 
is  adjusted  to  reflect  the  equivalent  of 
full-time  compensation  to  the  extent 
necessary  to  satisfy  the  requirements  of 
29  CFR  2530.204-2(d)  (regarding  double 
proration  of  service  and  compensation). 
This  adjustment  is  disregarded  in 
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determining  whether  the  underlying 
definition  of  compensation  used 
satisfies  the  requirements  of  section 
414(s).  Thus,  for  example,  if  the 
underlying  definition  of  compensation 
is  an  alternative  definition  that  must 
satisfy  the  nondiscrimination 
requirement  of  §  1.414(s)-l(d)(3),  in 
determining  whether  that  requirement  is 
satisfied  with  regard  to  the  underlying 
definition,  the  compensation  included 
for  any  employee  is  determined  without 
any  adjustment  to  reflect  the  equivalent 
of  full-time  compensation  required  by 
29  CFR  2530.204— 2(d). 

$1.414(sH  [Amended] 

Par.  3.  Section  1.414(s)-l,  as 
proposed  on  August  10, 1992  (57  FR 
35542),  is  amended  by: 

(1)  Redesignating  paragraph  (i)  as  (j); 

(2)  Removing  references  ,J(i)”  in 
newly  designated  paragraphs  (j)(2)(i) 
and  (j)(3)  and  adding  “(j)”  in  their 
places: 

(3)  Removing  references  “(h)”  in 
newly  designated  paragraphs  (j)(2)(i), 
(j)(2)(ii),  and  (j)(3)  and  adding  *‘(i)”  in 
their  places. 

Par.  4.  Section  1.414(s)-~l  is  amended 
by: 

(1)  Revising  the  fourth  sentence  of 
paragraph  (a)(3); 

(2)  Removing  reference  “(f)”  in  the 
fifth  sentence  of  paragraph  (a)(3)  and 
adding  “(g)”  in  its  place; 

(3)  Removing  reference  “(g)”  in  the 
sixth  sentence  of  paragraph  (a)(3)  and 
adding  “(h)"  in  its  place: 

(4)  Designating  paragraph  (bX2)  as 
paragraph  (b)(2)(if, 

(5)  Adding  paragraph  (b)(2)(ii); 

(6)  Removing  reference  "(f)(1)"  in  the 
first  sentence  of  paragraph  (b)(3)  and 
adding  “(gXl)”  in  its  place  and 
removing  reference  “(f)”  in  the  last 
sentence  of  paragraph  (b)(3)  and  adding 
“(b)”  in  its  place; 

(7)  Removing  reference  “402(a)(8)”  in 
paragraph  (c)(4)(i)  and  adding 
"402(e)(3)”  in  its  place; 

(8)  Revising  paragraphs  (c)(5), 

(d)(2)(i).  (d)(2)(h),  (d)(3)(h),  and 
(dX3)(iii); 

(9)  Adding  paragraph  (d)(3)(vi); 

(10)  Revising  paragraph  (e); 

(11)  Redesignating  paragraphs  (f),  (g), 
and  (h)  as  (g),  (h),  and  (i)  respectively; 

(12)  Adding  new  paragraph  (f); 

(13)  Removing  reference  ''paragraph 
(c)(3),  (d),  or  (e)”  in  the  first  sentence  of 
newly  designated  paragraph  (gXl)(i)  and 
adding  “paragraph  (cX3),  (d),  (e),  or  (f)” 
in  its  place. 

(14)  Removing  reference  “(e)(4)(h)”  in 
the  second  sentence  of  newly 
designated  paragraph  (g)(l)(i)  and 
adding  “(d)(3Hvi)"  in  its  place. 

(15)  Revising  newly  designated 
paragraph  (h); 


(16)  The  revisions  and  additions  read 
as  follow: 

$  1 .41 4(s)-1  Definition  of  compensation. 

(a)  *  *  * 

(3)  Overview.  *  *  *  Paragraphs  (e) 
and  (f)  of  this  section  provide  special 
rules  permitting  the  use  of  rate  of 
compensation,  or  prior-employer 
compensation  or  imputed 
compensation,  rather  than  actual 
compensation,  under  a  definition  of 
compensation  that  satisfies  section 
414(s).  *  *  * 

(b)  *  *  * 

(2)  Consistency  rule — (i)  General 

rule.  *  *  * 

(ii)  Scope  of  consistency  rule. 
Compensation  will  not  fail  to  be  defined 
consistently  for  a  group  of  employees 
merely  because  some  employees  do  not 
receive  one  or  more  of  the  types  of 
compensation  included  in  the 
definition.  For  example,  a  definition  of 
compensation  that  includes  salary, 
regular  or  scheduled  pay,  overtime,  and 
specified  types  of  bonuses  will  not  fail 
to  define  compensation  consistently 
merely  because  only  salaried  employees 
receive  salary  and  these  specified  types 
of  bonuses  and  only  hourly  employees 
receive  regular  or  scheduled  pay  and 
overtime. 

***** 

(c)  *  *  * 

(5)  Exclusions  applicable  solely  to 
highly  compensated  employees.  Any 
definition  of  compensation  that  satisfies 
paragraph  (c)(2)  or  (c)(3)  of  this  section, 
with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section,  may  be  modified  to  exclude  any 
portion  of  the  compensation  of  some  or 
all  of  the  employer’s  highly 
compensated  employees  (including,  for 
example,  any  one  or  more  of  the  types 
of  elective  contributions  or  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section). 

(d)  *  *  * 

(2)  Reasonable  definition  of 
compensation — (i)  General  rule.  An 
alternative  definition  of  compensation 
under  this  paragraph  (d)  is  reasonable 
under  section  414(s)  if  it  is  a  definition 
of  compensation  provided  in  paragraph 
(c)  of  this  section,  modified  to  exclude 
all  or  any  portion  of  one  or  more  of  the 
types  of  compensation  described  in 
paragraph  (d)(2)(ii)  of  this  section.  See 
paragraph  (e)  of  this  section,  however, 
for  special  rules  that  permit  definitions 
of  compensation  based  on  employees’ 
rates  of  compensation  and  paragraph  (f) 
of  this  section  for  special  rules  that 
permit  definitions  of  compensation  that 
include  prior-employer  compensation  or 
imputed  compensation. 


(ii)  Items  that  may  be  excluded.  A 
reasonable  definition  of  compensation  is 
permitted  to  exclude,  on  a  consistent 
basis,  all  or  any  portion  of  irregular  or 
additional  compensation,  including  (but 
not  limited  to)  one  or  more  of  the 
following:  any  type  of  additional 
compensation  for  employees  working 
outside  their  regularly  scheduled  tour  of 
duty  (such  as  overtime  pay,  premiums 
for  shift  differential,  and  call-in 
premiums),  bonuses,  or  any  one  or  more 
of  the  types  of  compensation  excluded 
under  the  safe  harbor  alternative 
definition  in  paragraph  (c)(3)  of  this 
section.  Whether  a  type  of 
compensation  is  irregular  or  additional 
is  determined  based  on  all  the  relevant 
facts  and  circumstances.  A  reasonable 
definition  is  also  permitted  to  include, 
on  a  consistent  basis,  all  or  any  portion 
of  the  types  of  elective  contributions  or 
deferred  compensation  described  in 
paragraph  (cX4)  of  this  section  and, 
thus,  need  not  include  all  those  types  of 
elective  contributions  or  deferred 
compensation  as  otherwise  required 
under  paragraph  (c)(4)  of  this  section. 
***** 

(3)  *  *  * 

(ii)  Total  compensation — (A)  General 
rule.  For  purposes  of  this  paragraph 

(d)(3),  total  compensation  must  be 
determined  using  a  definition  of 
compensation  provided  in  paragraph 
(c)(2)  of  this  section,  either  with  or 
without  the  modification  permitted  by 
paragraph  (c)(4)  of  this  section.  Thus, 
total  compensation  does  not  include 
prior-employer  compensation  or 
imputed  compensation  described  in 
paragraph  (fXl)  of  this  section 
(including  imputed  compensation  for  a 
period  during  which  an  employee 
performs  services  for  another  employer). 
Total  compensation  taken  into  account 
for  each  employee  (including,  if  added, 
the  elective  contributions  and  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section)  may  not  exceed  the 
annual  compensation  limit  of  section 
401(a)(17). 

(B)  Alternative  definitions  with 
exclusions  applicable  solely  to  highly 
compensated  employees.  If  an 
alternative  definition  of  compensation 
contains  a  provision  that  excludes 
amounts  horn  compensation  and,  as 
described  in  paragraph  (c)(5)  of  this 
section,  the  provision  only  applies  in 
defining  the  compensation  of  some 
highly  compensated  employees,  then, 
for  purposes  of  this  paragraph  (d)(3),  the 
total  compensation  of  any  highly 
compensated  employee  subject  to  the 
provision  must  be  reduced  by  any 
amount  excluded  from  the  employee’s 
compensation  as  a  result  of  the 
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provision.  However,  if  the  provision 
applies  consistently  in  defining  the 
compensation  of  all  highly  compensated 
employees,  this  adjustment  to  total 
compensation  is  not  required. 

(iii)  Employees  taken  into  account — 
(A)  General  rule.  In  applying  the 
requirement  of  this  paragraph  (d)(3),  the 
employees  taken  into  account  are  the 
same  employees  taken  into  account  in 
satisfying  the  requirements  of  the 
applicable  provision  for  the 
determination  period.  For  example,  in 
determining  whether  a  plan  satisfies 
section  401(a)(4),  an  alternative 
definition  must  satisfy  this  paragraph 
(d)(3)  taking  into  account  all  employees 
who  benefit  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410(b)- 
3(a)).  If  an  employer  is  using  the  same 
alternative  definition  of  compensation 
to  determine  whether  more  than  one 
separate  plan  satisfies  section  401(a)(4), 
the  employer  is  permitted  to  take  into 
account  all  the  employees  who  benefit 
under  all  of  those  plans  for  the  plan  year 
in  determining  whether  the  alternative 
definition  of  compensation  being  used 
satisfies  this  paragraph  (d)(3). 
***** 

(vi)  Special  rules  for  definitions  of 
compensation  based  on  rate  of 
compensation  or  that  include  prior- 
employer  or  imputed  compensation.  If 
an  alternative  definition  uses  rate  of 
compensation  or  includes  prior- 
employer  compensation  or  imputed 
compensation,  the  amount  of  each 
employee’s  compensation  for  a 
determination  period  that  is  taken  into 
account  in  determining  the  average 
percentages  in  the  nondiscrimination 
requirement  must  not  exceed  the 
employee’s  total  compensation  for  that 
period,  determined  under  paragraph 
(d)(2)(ii)  of  this  section.  In  this  case, 
total  compensation  must  include  all  the 
types  of  elective  contributions  and 
deferred  compensation  described  in 
paragraph  (c)(4)  of  this  section.  The 
limit  in  the  amount  of  compensation 
taken  into  account  in  determining  the 
average  percentages  described  in  this 
paragraph  (d)(3)(vi)  applies  even  if  the 
amount  of  compensation  actually 
credited  to  the  employee  for  the 
determination  period  under  the 
definition  and,  thus,  used  as 
compensation  within  the  meaning  of 
section  414(s),  exceeds  the  employee's 
total  compensation  for  the  period. 
However,  if  the  employee’s  total 
compensation  for  the  determination 
period  is  zero,  the  employee  is 
disregarded  in  determining  whether  the 
nondiscrimination  requirement  of 
paragraph  (d)(3)  of  this  section  is 
satisfied  for  that  determination  period. 


For  example,  an  employee  who  does  not 
receive  any  actual  compensation  during 
a  determination  period  because  the 
employee  is  on  unpaid  leave  of  absence 
for  the  entire  period,  but  who  is  credited 
with  imputed  compensation  described 
in  paragraph  (f)(1)  of  this  section,  is 
disregarded  in  determining  whether  the 
nondiscrimination  requirement  of 
paragraph  (d)(3)  of  this  section  is 
satisfied  for  that  determination  period. 

(e)  Rate  of  compensation — (1)  General 
rule.  A  definition  of  compensation 
satisfies  section  414(s)  as  a  reasonable 
definition  of  compensation  even  though 
it  defines  the  amount  of  each 
employee’s  basic  or  regular 
compensation  using  the  employee’s 
basic  or  regular  rate  of  compensation 
rather  than  using  the  employee’s  actual 
basic  or  regular  compensation  from  the 
employer  if  the  definition  satisfies  the 
requirements  specified  in  paragraph 
(e)(3)  of  this  section  and  otherwise 
satisfies  the  requirements  of  paragraph 
(d)  of  this  section,  including  the 
nondiscrimination  test  in  paragraph 
(d)(3)  of  this  section.  For  this  purpose, 
the  employee’s  rate  of  compensation 
must  be  determined  using  an  hourly  pay 
scale,  weekly  salary,  or  similar  unit  of 
basic  or  regular  compensation 
applicable  to  the  employee.  A  definition 
will  not  fail  to  satisfy  the  requirements 
of  this  paragraph  (e)  merely  because  it 
defines  compensation  as  including  each 
employee’s  basic  or  regular 
compensation,  the  amount  of  which  is 
determined  using  each  employee’s  basic 
or  regular  rate  of  compensation,  plus 
actual  amounts  of  irregular  or  additional 
compensation,  such  as  overtime  or 
bonuses.  In  addition,  a  definition  of 
compensation  will  not  fail  to  satisfy 
section  414(s)  merely  because  it  defines 
compensation  for  each  employee  as  the 
greater  of  the  employee’s  actual 
compensation,  the  amount  of  which  is 
determined  using  a  definition  that 
would  otherwise  satisfy  paragraph  (c)  or 
(d)(2)  of  this  section;  or  the  employee's 
basic  or  regular  compensation,  the 
amount  of  which  is  determined  using 
the  employee’s  basic  or  regular  rate  of 
compensation. 

(2)  Not  applicable  to  certain 
contributions.  This  paragraph  (e)  does 
not  apply  to  a  definition  of 
compensation  used  in  determining 
whether  elective  deferrals  (as  defined  in 
section  402(g)(3)),  matching 
contributions  (as  defined  in  section 
401(m)(4)),  or  employee  contributions 
subject  to  section  401(m)  satisfy  any 
applicable  provision.  Thus,  for  example, 
a  definition  of  compensation  that 
defines  compensation  based  on  each 
employee’s  basic  or  regular  rate  of 
compensation  may  not  be  used  to 


measure  compensation  for  purposes  of 
determining  if  a  qualified  cash  or 
deferred  arrangement  satisfies  the  actual 
deferral  percentage  test  in  section 
401(k)(3). 

(3)  Requirements  for  definitions  of 
compensation  based  on  rate  of 
compensation — (i)  Benefit 
determination.  The  definition  of 
compensation  must  actually  be  used  to 
calculate  the  benefits,  contributions,  or 
other  amounts,  that  are  subject  to  the 
applicable  provision.  For  example,  a 
definition  of  compensation  that  defines 
compensation  based  on  each  employee's 
basic  or  regular  rate  of  compensation 
may  not  be  used  to  determine  whether 
a  plan  satisfies  section  401(a)(4)  unless 
the  benefits,  contributions,  or  other 
amounts  for  each  employee  in  the  plan 
are  determined  using  that  definition  of 
compensation. 

(ii)  Period  for  determining 
compensation.  The  amount  of  each 
employee’s  basic  or  regular 
compensation  for  the  determination 
period  must  be  determined  using  the 
employee’s  basic  or  regular  rate  of 
compensation  as  of  a  designated  date  in 
the  determination  period.  For  example, 
if  the  determination  period  is  a  calendar 
year,  this  requirement  would  be 
satisfied  if  the  amount  of  each 
employee’s  basic  or  regular 
compensation  for  the  calendar  year  is 
determined  using  the  employee’s  basic 
or  regular  rate  of  compensation  as  of 
January  1  of  the  calendar  year. 
Alternatively,  the  amount  of  each 
employee’s  basic  or  regular 
compensation  for  a  determination 
period  can  be  the  sum  of  the  amounts 
separately  determined  for  shorter 
specified  periods  (e.g.,  weeks  or 
months)  within  the  determination 
period  provided  the  amount  of  each 
employee’s  basic  or  regular 
compensation  for  each  specified  period 
is  determined  using  the  employee’s 
basic  or  regular  rate  of  compensation  as 
of  a  designated  date  within  the  specified 
period. 

(iii)  Dates  for  determining  rate  of 
compensation.  One  or  more  dates  may 
be  used  to  determine  employees’  rates  of 
compensation  for  a  determination 
period  or  specified  period  provided 
that,  if  the  same  date  is  not  used  for  all 
employees,  the  dates  selected  are 
designed  to  determine  the  rates  of 
compensation  for  that  period  on  a 
consistent  basis  for  all  employees  taken 
into  account  for  the  determination 
period.  For  example,  if  annual 
compensation  increases  are  provided  to 
different  groups  of  employees  on 
different  dates  during  the  year,  it  would 
be  consistent  to  choose  a  different  date 
for  each  group  in  order  to  include  the 
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annual  increase  in  the  employees’  rates 
of  compensation  for  the  determination 
period.  In  addition,  the  date  or  dates 
selected,  by  themselves,  must  not  cause 
the  portion  of  total  compensation 
included  to  vary  significantly  among 
employees. 

(iv)  Periods  without  compensation  or 
with  reduced  compensation.  An 
employee's  compensation  may  generally 
only  be  determined  using  the 
employee’s  rate  of  compensation  for 
employment  periods  during  which  the 
employer  actually  compensates  the 
employee.  However,  if  an  employee 
terminates  employment  or  otherwise 
stops  performing  services  (such  as  for  a 
leave  of  absence,  lay  off  or  similar 
event)  either  without  compensation  or 
with  reduced  compensation  during  a 
determination  period,  the  employer  may 
continue  to  credit  the  employee  with 
compensation  based  on  the  employee’s 
rate  of  compensation  for  a  period  of  up 
to  31  days  after  the  event,  but  not 
beyond  the  end  of  the  determination 
period.  Paragraph  (f)  of  this  section 
contains  special  rules  for  crediting 
imputed  compensation  for  periods 
extending  beyond  31  days  during  which 
an  employee  is  not  compensated  or  an 
employee’s  compensation  is  reduced. 
See  also  the  definition  of  the  term 
“section  414(s)  compensation”  in 
§  1.401(a)(4)-12  that,  for  purposes  of 
satisfying  section  401(a)(4),  permits 
adjustments  to  compensation  to  reflect 
the  equivalent  of  full-time 
compensation  to  the  extent  necessary  to 
satisfy  the  requirements  of  29  CFR 
2530.204— 2(d)  (regarding  double 
proration  of  service  and  compensation). 

(f)  Prior-employer  compensation  and 
imputed  compensation — (1)  General 
rule.  Solely  for  purposes  of  determining 
whether  a  defined  benefit  plan,  as 
defined  in  §  1.410(b}-9,  satisfies  section 
401(a)(4)  or  410(b),  an  alternative 
definition  that  includes  prior-employer 
compensation  or  imputed  compensation 
satisfies  section  414(s)  as  a  reasonable 
alternative  definition  if  the  definition 
satisfies  the  requirements  specified  in 
paragraphs  (f)  (2)  and  (3)  of  this  section. 
For  this  purpose,  prior-employer 
compensation  is  compensation  from  an 
employer  other  than  the  employer 
(determined  at  the  time  that  the 
compensation  is  paid)  maintaining  the 
plan  that  is  credited  for  periods  prior  to 
the  employee’s  employment  with  the 
employer  maintaining  the  plan  and 
during  which  the  employee  performed 
services  for  the  other  employer.  For  this 
purpose,  imputed  compensation  is 
compensation  credited  for  periods  after 
an  employee  has  commenced  or 
recommenced  participation  in  a  plan 
while  the  employee  is  not  compensated 


by  the  employer  maintaining  the  plan  or 
is  compensated  at  a  reduced  rate  by  that 
employer  because  the  employee  is  not 
performing  services  as  an  employee  for 
the  employer  (including  a  period  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture)  or  because  the  employee  has  a 
reduced  work  schedule. 

(2)  Requirements  for  definitions  of 
compensation  crediting  prior-employer 
compensation  or  imputed 
compensation — (i)  General  requirement. 
The  definition  must  otherwise  oe 
described  in  paragraph  (c)  of  this 
section  or  must  otherwise  satisfy  the 
requirements  of  paragraph  (d)  or  (e)  of 
this  section  for  alternative  definitions  of 
compensation,  including  the 
nondiscrimination  requirement  in 
paragraph  (d)(3)  of  this  section. 

(iij  Benefit  determination.  A 
definition  of  compensation  that  credits 
prior-employer  compensation  or 
imputed  compensation  must  actually  be 
used  to  calculate  the  benefits  under  the 
plan.  For  example,  the  definition  may 
not  be  used  to  determine  whether  a 
defined  benefit  plan  satisfies  section 
401(a)(4)  unless  the  benefits  for  each 
employee  in  the  plan  are  determined 
using  that  definition  of  compensation. 

(iii)  Provision  applied  to  all  similarly- 
situated  employees.  A  provision  in  a 
plan’s  definition  of  compensation 
crediting  prior-employer  compensation 
or  imputed  compensation  must  apply 
on  the  same  terms  to  all  similarly- 
situated  employees  in  the  plan.  The 
criteria  for  determining  whether 
employees  are  similarly  situated  for  this 
purpose  are  the  same  as  the  criteria  for 
determining  whether  a  plan  provision 
crediting  pre-participation  or  imputed 
service  satisfies  the  requirements  of 

§  1 .401(a)(4) — 1 1  (d)(3)(iii)(A). 

(iv)  Legitimate  business  purpose. 

There  must  be  a  legitimate  business 
purpose,  based  on  all  of  the  relevant 
facts  and  circumstances,  for  crediting 
prior-employer  compensation  or 
imputed  compensation  to  an  employee 
for  the  period  being  credited.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting 
preparticipation  or  imputed  service 
under  a  plan  satisfies  the  requirements 
of  §  1.401(a)(4) — ll(d)(3)(iii)(B)  and 
whether  crediting  imputed  service 
satisfies  the  additional  requirements  of 

§  1.401(a)(4) — ll(d)(3)(iv)(A).  However,  if 
the  legitimate  business  reason  for 
crediting  imputed  compensation  relates 
to  the  services  the  employee  is 
performing  for  another  employer  and 
the  reason  satisfies  the  standard  in 


§  1.401(a)(4)-ll(d)(3)(iii)(B),  the 
additional  requirements  of  §  1.401(a)(4)- 
ll(d)(3)(iv)(A)  are  deemed  to  be 
satisfied.  For  example,  if  an  employee 
becomes  employed  by  another  employer 
as  a  result  of  a  merger,  acquisition  or 
similar  transaction  with  the  other 
employer  and  imputed  compensation  is 
credited  to  the  employee  while  the 
employee  is  performing  services  for  the 
other  employer,  the  crediting  of 
imputed  compensation  to  the  employee 
satisfies  the  standard  in  §  1.401(a)(4)- 
ll(d)(3)(iii)(B).  Thus,  under  that 
example,  crediting  the  imputed 
compensation  to  the  employee  is 
deemed  to  satisfy  the  additional 
requirements  of  §  1.401(a)(4)- 
ll(d)(3)(iv)(A),  even  if  the  employee  is 
not  performing  those  services  under  an 
arrangement  that  provides  an  ongoing 
business  benefit  to  the  employer 
maintaining  the  plan. 

(v)  No  significant  discrimination. 
Based  on  all  of  the  relevant  facts  and 
circumstances,  crediting  prior-employer 
compensation  or  imputed  compensation 
must  not  by  design  or  in  operation 
discriminate  significantly  in  favor  of 
highly  compensated  employees.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting  pre¬ 
participation  or  imputed  service 
satisfies  the  requirement  in 
§  1.401(a)(4)— ll(d)(3)(iii)(C)  and 
whether  crediting  imputed  service 
satisfies  the  additional  requirement  of 
§  1.401(a)(4) — ll(d)(3)(iv)(B). 

(3)  Reasonable  method — (i)  General 
rule.  Any  reasonable  method  may  be 
used  to  determine  the  amount  of  prior- 
employer  compensation  or  imputed 
compensation  provided  that  the 
requirements  of  paragraph  (e)(3)  (ii)  or 
(iii)  are  satisfied,  whichever  is 
applicable. 

(ii)  Requirements  for  prior-employer 
compensation.  Prior-employer 
compensation  credited  to  an  employee 
for  a  period  that  an  employee  is 
performing  services  for  another 
employer  must  be  compensation  for  the 
employee  from  the  other  employer  (or 
be  based  on  the  employee’s  basic  or 
regular  rate  of  compensation  from  the 
other  employer)  for  that  period.  In 
addition,  prior  employer  compensation 
credited  to  an  employee  must  not 
exceed  the  amount  of  compensation 
from  the  other  employer  that  would 
have  been  included  under  the  definition 
of  compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan.  Reasonable 
assumptions  may  be  made  in 
determining  the  amount  of 
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compensation  received  from  another 
employer  for  a  period  that  would  have 
been  included  under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan. 

(iii)  Requirements  for  imputed 
compensation — (A)  General  rule.  The 
amount  of  imputed  compensation 
credited  to  an  employee  during  any 
period,  when  combined  with  the 
amount  of  any  actual  compensation 
being  included,  must  not  exceed  an 
amount  that,  based  on  all  of  the  relevant 
facts  and  circumstances,  is  reasonably 
representative  of  the  amount  of 
compensation  that  the  employee  would 
have  received  and  that  would  have  been 
included  under  the  definition  of 
compensation  in  effect  for  the  period  if 
the  employee  had  continued  to  perform 
services  for  the  employer  during  that 
period  at  the  same  level  as  the  employee 
was  performing  before  the  employee 
stopped  performing  services  or  changed 
to  a  reduced  work  schedule.  The 
relevant  facts  and  circumstances 
include  the  compensation  that  the 
employee  was  receiving  immediately 
before  the  employee  stopped  performing 
services  or  changed  to  a  reduced  work 
schedule,  and,  if  applicable,  the  rate  of 
compensation  in  effect  while  the 
employee  is  not  performing  services  or 
has  a  reduced  work  schedule  that  is 
applicable  to  the  employee’s  specific  job 
grade  immediately  before  the  change 
occurred. 

(B)  Imputed  compensation  from 
another  employer.  Imputed 
compensation  credited  for  a  period  that 
an  employee  is  performing  services  for 
another  employer  is  deemed  to  satisfy 
paragraph  (f)(3)(iii)(A)  of  this  section  if 
the  amount  of  compensation  credited 
satisfies  the  requirements  of  paragraph 
(f)(3)(ii)  of  this  section  for  prior- 
employer  compensation.  Thus,  for 
example,  the  amount  of  imputed 
compensation  credited  to  an  employee 
for  a  period  that  the  employee  is 
performing  services  for  another 
employer  is  deemed  to  satisfy  paragraph 
(f)(3)(iii)(A)  of  this  section  if  the  amount 
credited  is  compensation  for  the 
employee  from  the  other  employer  (or  is 
based  on  the  employee’s  basic  or  regular 
rate  of  compensation  from  the  other 
employer)  for  that  period,  and  the 
amount  credited  does  not  exceed  the 
compensation  from  the  other  employer 
that  would  be  included  for  the 
employee  under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan. 

(4)  Special  nondiscrimination  rule  for 
safe  harbor  definitions.  If  a  definition  of 
compensation  crediting  prior-employer 


or  imputed  compensation  is  otherwise 
described  in  paragraph  (c)  of  this 
section,  and  the  prior-employer 
compensation  or  imputed  compensation 
credited  satisfies  the  requirements  of 
paragraphs  (f)  (1),  (2),  and  (3)  of  this 
section,  then  the  definition  is  deemed  to 
satisfy  paragraph  (d)  of  this  section  (i.e., 
it  is  deemed  to  be  nondiscriminaiory). 

*  *  *  *  * 

(h)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Applicable  provision.  “Applicable 
provision”  means  a  provision  that 
specifically  refers  to  section  414(s)  or 
this  section. 

(2)  Determination  period. 
“Determination  period”  means  a  period 
during  which  the  amount  of 
compensation  is  measured  for  use  in 
determining  whether  the  requirements 
of  an  applicable  provision  are  satisfied. 
If  no  period  is  provided  under  the 
applicable  provision  for  measuring 
compensation,  the  determination  period 
is  the  period  for  which  the  applicable 
provision  must  be  satisfied.  The 
applicable  provision  may  provide 
additional  rules  concerning  the 
determination  period  to  be  used  for 
satisfying  the  nondiscrimination 
requirement  in  paragraph  (d)  of  this 
section. 

(3)  Employee.  “Employee”  means 
employee  within  the  meaning  of 

§  1.410(b}-9. 

(4)  Highly  compensated  employee. 
“Highly  compensated  employee”  means 
highly  compensated  employee  within 
the  meaning  of  §  1.410(b)-9. 

(5)  Nonhighly  compensated  employee. 
“Nonhighly  compensated  employee” 
means  nonhighly  compensated 
employee  within  the  meaning  of 

§  1.410(b)-9. 

(6)  Self-employed  individual.  “Self- 
employed  individual”  means  self- 
employed  individual  within  the 
meaning  of  section  401(c)(1). 

***** 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-9134  Filed  4-16-93;  8:45  am) 
CULLING  CODE  4S30-01-U 

26  CFR  Part  1 
[EE-4-93] 

R1N  1545-AR51 

Minimum  Coverage  Requirements 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  410(b),  which 
provides  minimum  coverage 
requirements,  as  well  as  proposed 
amendments  to  the  nondiscrimination 
requirements  under  section  401(a)(4)  of 
the  Internal  Revenue  Code  of  1986.  The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

DATES:  Written  comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday,  June  7, 1993,  at  10  a.m.  must 
be  received  by  Friday,  May  21. 1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (EE-4-93),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations,  David  Munroe  at 
(202)  622—4606  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Proposed  regulations  under  section 
410(b)  of  the  Internal  Revenue  Code 
(Code)  were  published  in  the  Federal 
Register  May  18. 1989  (54  FR  21437). 
The  proposed  regulations  were 
supplemented  and  modified  by 
proposed  regulations  published  in  the 
Federal  Register  on  May  14, 1990  (55 
FR  19897, 19931,  and  55  FR  19947, 
19958),  September  14.  1990  (55  FR 
37888,  37901),  December  3, 1990  (55  FR 
49906,  49908),  and  February  1,  1991  (56 
FR  3988). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  8  public  hearing  on  the 
proposed  section  410(b)  regulations  was 
held  November  20, 1989;  a  public 
hearing  on  the  May  14, 1990,  and 
September  14, 1990,  proposed 
regulations  was  held  September  26,  27, 
and  28, 1990;  and  a  public  hearing  on 
the  February  1, 1991,  proposed 
regulations  was  held  on  May  16, 1991. 
After  consideration  of  all  the  written 
comments  received  and  the  statements 
made  at  the  public  hearings,  the 
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proposed  regulations  under  section 
410(b)  were  adopted,  as  modified,  by 
final  regulations  (T.D.  8363  and  T.D. 
8376)  published  in  the  Federal  Register 
on  September  19, 1991  (56  FR  47638) 
and  December  4, 1991  (56  FR  63420). 
Final  regulations  were  also  published 
under  section  401(a)(4)  and  related 
provisions  on  September  19, 1991.  On 
August  10, 1992,  the  Internal  Revenue 
Service  published  in  the  Federal 
Register  (57  FR  35536)  regulations 
proposing  to  extend  the  effective  date  of 
the  final  regulations  under  sections 
401(a)(4),  410(b),  and  related 
regulations,  generally  to  plan  years 
beginning  on  or  after  January  1, 1994. 

Explanation  of  Provisions 

1.  Overview 

Section  410(b)  provides  a  minimum 
coverage  requirement  that  a  plan  must 
meet  in  order  to  be  tax  qualified.  In 
addition,  this  requirement  is  used  in  the 
section  401(a)(4)  regulations  to 
determine  whether  certain  requirements 
of  those  regulations  are  met. 

The  September  1991  regulations 
provide  that  a  plan  can  meet  the  section 
410(b)  minimum  coverage  requirement 
by  satisfying  either  of  two  tests,  the 
section  410(b)(1)(A)  and  (B)  ratio 
percentage  test  or  the  section  410(b)(2) 
average  benefit  test.  To  satisfy  the  ratio 
percentage  test  for  a  plan  year,  a  plan 
must  have  a  ratio  percentage  of  at  least 
70  percent.  A  plan’s  ratio  percentage  is 
the  percentage  of  the  employer’s 
nonhighly  compensated  employees  who 
benefit  under  the  plan  divided  by  the 
percentage  of  the  employer’s  highly 
compensated  employees  who  benefit 
under  the  plan. 

To  satisfy  the  average  benefit  test,  two 
requirements  must  be  met — the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii).  The  nondiscriminatory 
classification  test  requires  a  plan  to 
benefit  employees  who  qualify  under  a 
reasonable  employer-determined 
classification  that  does  not  discriminate 
in  favor  of  highly  compensated 
employees.  The  average  benefit 
percentage  test  requires  that  the  average 
of  the  employee  benefit  percentages  for 
nonhighly  compensated  employees  be  at 
least  70  percent  of  the  average  of  the 
employee  benefit  percentages  for  highly 
compensated  employees. 

A  number  of  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties  since  publication  of  the 
September  1991  regulations  on  section 
401(a)(4),  410(b)  and  certain  related 
regulations.  After  considering  these 


comments,  the  Treasury  and  the  Service 
published  several  proposals  to  modify 
the  September  1991  regulations  and 
requested  comments  on  the  proposals  in 
order  to  assist  in  the  development  of 
these  proposed  amendments  to  the 
regulations. 

In  general,  those  proposals  either 
were  incorporated  in  the  January  1993 
proposed  regulations  under  section 
401(a)(4),  or  are  being  incorporated  in 
the  other  proposed  amendments  to 
related  final  regulations  being  published 
concurrently  with  this  document  (i.e., 
the  proposed  amendments  to  the  final 
sections  414(s)  and  401(7)  regulations). 
This  document  makes  proposed 
coordinating  amendments  to  the 
September  1991  final  regulations  under 
section  410(b)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 

In  addition,  this  document  would 
amend  the  1991  regulations  to  generally 
simplify  them  and  to  address  other 
issues  raised  since  the  publication  of 
those  regulations. 

2.  Summary  of  Modifications  to  the 
1991  Regulations 

a.  Average  Benefit  Percentage  Test 

The  September  1991  regulations 
provide  detailed  rules  on  the 
determination  of  employee  benefit 
percentages  for  purposes  of  the  average 
benefit  percentage  test.  These  proposed 
regulations  would  replace  those  rules  in 
their  entirety  and  provide  an  approach 
that  coordinates  the  determination  of 
these  percentages  with  the 
determination  of  accrual  rates  under  the 
January  1993  proposed  section  401(a)(4) 
regulations.  In  general,  under  these 
proposed  regulations,  employee  benefit 
percentages  would  be  the  applicable 
accrual  or  allocation  rates  that  would  be 
determined  under  the  January  1993 
proposed  section  401(a)(4)  regulations  if 
all  plans  in  the  testing  group  for 
purposes  of  the  average  benefit 
percentage  test  were  one  aggregated 
plan  for  purposes  of  sections  410(b)  and 
401(a)(4).  Thus,  in  general,  the  methods 
and  options  available  for  determining 
employee  benefit  percentages  would  be 
the  same  methods  and  options  that  an 
aggregated  plan  has  under  the  section 
401(a)(4)  regulations  (which  are 
dependent  on  the  types  of  plans  being 
tested  and  on  whether  the  aggregated 
plan  is  tested  on  a  contributions, 
benefits,  or  cross-tested  basis).  For 
example,  if  the  testing  group  includes 
both  defined  benefit  and  defined 
contribution  plans  and  employee  benefit 
percentages  are  being  determined  on  a 
benefits  basis,  the  methods  and  options 
available  would  be  the  same  as  those 


available  to  a  DB/DC  plan  tested  on  a 
benefits  basis  under  §  1.401(a)(4)-9. 

The  proposed  regulations  would 
retain  most  of  the  additional  options  for 
determining  employee  benefit 
percentages  that  are  provided  under  the 
September  1991  regulations,  including 
the  option  to  determine  employee 
benefit  percentages  without  regard  to 
plans  ot  another  type  and  the  option  to 
determine  an  employee’s  employee 
benefit  percentage  as  the  sum  of  the 
employee  benefit  percentages  separately 
determined  for  each  plan  in  the  testing 
group.  In  the  latter  case,  certain 
inconsistencies  in  the  determination  of 
rates  would  be  disregarded,  subject  to 
an  anti-abuse  requirement. 

The  proposed  regulations  would, 
however,  delete  some  options  for 
determining  employee  benefit 
percentages.  Certain  of  these  options 
allowing  for  the  use  of  approximate  data 
(e.g.,  the  uniform  testing  service 
assumption  in  §  1.410(b)-5(e)(4)(iv)  of 
the  September  1991  regulations)  would 
be  deleted  (Tom  the  regulations  because 
these  options  relate  primarily  to 
substantiating  compliance  and,  thus,  are 
more  appropriate  for  inclusion  in  the 
revenue  procedure  proposed  in 
Announcement  92-81, 1992-22  I.R.B. 

56.  These  options  will  be  reflected  in 
that  document  when  it  is  finalized. 

b.  Testing  Former  Employees 

Section  1.410(b)-2  of  the  September 

1991  regulations  provides  that  a  plan 
must  satisfy  section  410(b)  separately 
with  respect  to  former  employees.  These 
proposed  regulations  would 
significantly  simplify  this  testing  by 
eliminating  the  objective  standards 
(including  the  special  rule  for  defined 
benefit  plans  in  §  1.410(b)-2(c)(ii)) 
prescribed  by  the  September  1991 
regulations.  Under  these  modified  rules, 
a  plan  would  meet  the  requirements  of 
section  410(b)  with  respect  to  former 
employees  if,  under  all  the  relevant  facts 
and  circumstances,  the  group  of  former 
employees  benefiting  under  the  plan 
does  not  discriminate  significantly  in 
favor  of  highly  compensated  former 
employees.  This  change  would 
coordinate  the  testing  approach  for 
former  employees  under  section  410(b) 
with  the  testing  approach  under  the 
January  1993  proposed  section  401(a)(4) 
regulations. 

c.  Excludable  Employees 

i.  Collectively  bargained  employees. 
The  September  1991  regulations  provide 
that  a  plan  benefiting  both  collectively 
bargained  employees  (as  defined  in  the 
regulations)  and  noncollectively 
bargained  employees  is  treated  as  two 
separate  plans  for  section  410(b) 
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purposes.  In  testing  the  portion  of  the 
plan  benefiting  noncollectively 
bargained  employees,  all  collectively 
bargained  employees  are  treated  as 
excludable.  The  September  1991 
regulations  provide  special  rules  that 
allow  employees  in  multiemployer 
plans  who  are  not  collectively  bargained 
employees  with  respect  to  all  of  their 
hours  of  service  in  the  current  plan  year 
to  be  treated  nonetheless  as  collectively 
bargained  employees  for  the  entire  plan 
year  if  the  collective  bargaining 
agreement  requires  that  the  employee 
continue  to  benefit  under  the  plan.  One 
rule  permits  an  employee  who  is  a 
collectively  bargained  employee  with 
respect  to  more  than  half  of  the 
employee’s  hours  to  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours 
with  an  employer  that  is  a  party  to  the 
collective  bargaining  agreement.  In 
addition,  a  special  transition  rule  allows 
an  employee  who  was  a  collectively 
bargained  employee  during  the  prior 
plan  year  to  be  treated  as  a  collectively 
bargained  employee  for  the  current  plan 
year. 

These  proposed  regulations  would 
amend  the  collectively  bargained 
employee  rules  in  several  respects.  First, 
the  proposed  regulations  would  clarify 
that  an  employee  who  performs  service 
as  both  a  collectively  bargained 
employee  and  a  noncollectively 
bargained  employee  during  the  plan 
year  will  be  treated  as  a  collectively 
bargained  employee  for  hours  worked  as 
a  collectively  bargained  employee  and 
as  a  noncollectively  bargained  employee 
for  hours  worked  as  a  noncollectively 
bargained  employee. 

Second,  the  special  transition  rule 
would  be  expanded  so  that  an  employee 
who  was  a  collectively  bargained 
employee  under  a  multiemployer  plan 
retains  that  status  through  the  later  of 
the  end  of  the  first  plan  year  in  which 
the  employee  fails  to  be  a  collectively 
bargained  employee  for  the  entire  plan 
year  or  the  end  of  the  current  collective 
bargaining  agreement,  provided  that  the 
employee  is  treated  in  the  same  manner 
as  all  similarly-situated  collectively 
bargained  employees  and  the  collective 
bargaining  agreement  provides  for 
coverage  of  these  noncollectively 
bargained  employees. 

Tnird,  a  special  alumni  rule  would  be 
added  as  an  extension  of  the  transition 
rule  so  that  a  certain  number  of  formerly 
collectively  bargained  employees  may 
still  be  treated  as  collectively  bargained 
employees  under  a  multiemployer  plan 
beyond  the  end  of  the  collective 
bargaining  agreement  in  which  their 
status  changes  from  being  collectively 
bargained  employees  to  being 


noncollectively  bargained  employees. 
These  alumni  would  be  required  to 
perform  services  for  an  employer  that  is 
a  party  to  the  collective  bargaining 
agreement.  In  addition,  in  order  to  use 
this  rule,  no  more  than  two  percent  of 
the  employees  covered  under  the 
multiemployer  plan  may  be  in  this 
category. 

The  Treasury  and  Service  have 
received  comments  regarding  the 
unique  data  collection  problems  faced 
by  multiemployer  plans.  Additional 
comments  on  this  topic  are  welcome. 
These  comments  will  be  taken  into 
account  when  the  revenue  procedure  on 
substantiating  compliance  that  was 
proposed  in  Announcement  92-81  is 
finalized. 

ii.  Minimum  age  and  service 
exclusions.  The  September  1991 
regulations  provide  that  employees  not 
meeting  a  plan’s  minimum  age  and 
service  conditions  are  excludable 
employees  for  section  410(b)  purposes, 
provided  those  minimums  satisfy  the 
requirements  of  section  410(a).  If  a  plan 
has  two  or  more  different  sets  of  age  and 
service  conditions,  only  those 
employees  who  fail  to  meet  all  of  the 
different  sets  of  conditions  are  treated  as 
excludable  employees.  These  proposed 
regulations  would  amend  this  rule  to 
provide  that  differences  solely  in  the 
manner  in  which  service  is  credited 
under  a  plan  (e.g.,  hours  of  service  for 
one  group  of  employees  and  elapsed 
time  for  another  group  of  employees)  do 
not  result  in  multiple  age  and  service 
conditions. 

In  addition,  the  September  1991 
regulations  permit  an  employer  to  apply 
section  410(b)  separately  to  the  portion 
of  a  plan  that  benefits  employees  who 
have  not  satisfied  the  greatest 
permissible  age  and  service  conditions 
allowed  under  section  410(a).  If  an 
employer  uses  this  option,  the  portion 
of  die  plan  benefiting  such  employees  is 
generally  treated  as  a  separate  plan  for 
410(b)  purposes.  However,  in 
determining  whether  the  requirements 
of  the  average  benefit  percentage  test  are 
met,  the  September  1991  regulations 
require  that  this  separate  plan  be 
aggregated  with  certain  other  plans, 
including  the  plan  benefiting  employees 
who  have  satisfied  the  greatest 
permissible  age  and  service 
requirements.  In  response  to  comments 
received  on  this  mandatory  aggregation 
requirement,  these  proposed  regulations 
would  reverse  that  position.  Therefore, 
in  determining  whether  the 
requirements  of  the  average  benefit 
percentage  test  are  met,  the  portion  of  a 
plan  benefiting  employees  who  have  not 
satisfied  the  greatest  permissible  age 


and  service  conditions  would  not  be 
aggregated  with  other  plans. 

iii.  Transferred  employees.  These 
proposed  regulations  would  amend  the 
excludable  employee  rules  to  provide 
that  an  employer  may  treat  as 
excludable  all  former  nonhighly 
compensated  employees  that  are  treated 
as  employees  of  the  employer  (rather 
than  former  employees  of  the  employer) 
solely  because  they  receive  ongoing 
service  or  compensation  credits  under 
the  plan.  Thus,  for  example,  in 
determining  whether  a  plan  meets  the 
requirements  for  a  defined  benefit  safe 
harbor  under  the  section  401(a)(4) 
regulations  where  the  plan  provides 
ongoing  service  or  compensation  credits 
to  employees  who  have  transferred 
outside  the  controlled  group,  nonhighly 
compensated  employees  receiving  such 
credits  could  be  excluded  entirely. 

d.  Other  Changes 

The  proposed  regulations  would  also: 

•  Coordinate  the  rules  providing  for 
the  disregard  of  the  section  415  limits  in 
determining  whether  an  employee 
benefits  under  a  plan  with  the  treatment 
of  the  section  415  limits  under  the 
January  1993  proposed  section  401(a)(4) 
regulations. 

•  Expand  the  situations  under  which 
an  employee  will  be  treated  as 
benefiting  under  a  plan  even  though  the 
employee  does  not  receive  an  allocation 
or  accrual  for  the  plan  year  and 
coordinate  the  rule  on  benefit  offsets 
with  the  rules  under  the  January  1993 
proposed  section  401(a)(4)  regulations. 

•  Clarify  when  employees  will  be 
treated  as  benefiting  under  a  defined 
benefit  plan  that  is  an  insurance 
contract  plan  within  the  meaning  of 
section  412(i). 

•  Clarify  the  scope  of  the  special  rule 
for  mergers  and  acquisitions  described 
in  section  410(b)(6)(C)  and  the  special 
rule  for  certain  governmental  and  tax- 
exempt  entities  that  are  precluded  from 
maintaining  a  section  401(k)  plan. 

•  Coordinate  the  definitions  of 
“employee”,  “former  employee”, 
"highly  compensated  employee”,  and 
"highly  compensated  former  employee” 
with  the  January  1993  proposed  section 
401(a)(4)  regulations,  and  remove  the 
term  “engineer”  from  the  definition  of 
“professional  employee”. 

•  Coordinate  the  August  1992 
proposed  amendment  to  the  effective 
dates  provisions  for  governmental  plans 
with  the  similar  rule  under  the  January 
1993  proposed  section  401(a)(4) 
regulations,  without  substantive  change. 
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Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday,  June  7, 

1993,  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC  Comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

These  regulations  may  also  be 
discussed  at  the  public  nearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans,  EE-62-92)  that  were 
published  on  January  12, 1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday,  April  23, 1993,  at  10  a.m., 
and  will  continue,  if  necessary,  on 
Monday,  April  26, 1993,  at  10  a.m.  in 
the  I.R.S.  Auditorium,  Seventh  Floor, 
1111  Constitution  Ave.,  NW., 
Washington,  DC  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 


submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  Munroe 
of  the  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-2T 

Bonds,  Employee  benefit  plans, 
Income  taxes,  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.401(a)(4)-12,  as 
proposed  on  January  12, 1993  (58  FR 
3920),  is  amended  by  revising  the 
definitions  of  “Employee”,  "Former 
employee”,  "Former  HCE”,  and  “HCE” 
to  read  as  follows: 

$1.401(aX4)>12  Definitions. 

•  *  *  *  * 

Employee.  With  respect  to  a  plan  for 
a  given  plan  year,  "employee”  means  an 
employee  (within  the  meaning  of 
§  1.410(b)-9)  who  benefits  under  the 
plan  for  the  plan  year  (within  the 
meaning  of  §  1.410(b)-3). 
***** 

Former  employee.  With  respect  to  a 
plan  for  a  given  plan  year,  "former 
employee”  means  a  former  employee 
(within  the  meaning  of  §  1.410(b)-9). 

Former  HCE.  “Former  HCE”  means  a 
highly  compensated  former  employee  as 
defined  in  §  1.410(b)-9. 

*  *  *  *  * 

HCE.  "HCE”  means  a  highly 
compensated  employee  as  defined  in 
§  1.410(b)-9  who  benefits  under  the  plan 
for  the  plan  year  (within  the  meaning  of 
§  1.410(b)-3). 

***** 

Par.  3.  Section  1.410(b)-0  is  amended 
by: 

(1)  Revising  the  introductory  text; 


(2)  Removing  the  entries  for 
§  1.410(b)-2(c)(2)(i)  and  (ii); 

(3)  Amending  the  entries  for 
§  1.410(b)-3  by: 

(a)  Revising  the  entries  for  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv),  and 

(b)  Removing  the  entry  for  paragraph 
(a)(2)(v);  . 

(4)  Revising  the  entries  for  §  1.410(b)* 
5,  paragraphs  (d)  and  (e); 

(5)  Amending  the  entries  for 
§  1.410(b)-6  by: 

(a)  Revising  the  entries  for  paragraph 
(d)(2)(ii),  and 

(b)  Correctly  designating  the  entry  for 
paragraph  (i),  Previously  excludable 
employees,  as  paragraph  (h)(3)  and 
adding  an  entry  for  paragraph  (i); 

(6)  Amending  the  entries  for 

§  1.410(b)-9  by  removing  the  following: 
Defined  benefit  excess  plan.  Excess 
benefit  percentage.  Gross  benefit 
percentage,  and  Offset  plan; 

(7)  The  revisions  and  addition  Tead  as 
follows: 

§1.410(b)-0  Table  of  Contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.410(b)-l  through 
1.410(b)-10. 

***** 

Section  1.41 0(b)-3  Employees  and 
former  employees  who  benefit  under  a 
plan. 

(а)  *  *  * 

(2)  *  *  * 

(iii)  Certain  employees  treated  as 
benefiting. 

(iv)  Section  412(i)  plans. 

***** 

Section  1.41 0(b)-5  Average  benefit 
percentage  test. 

***** 

(d)  Determination  of  employee  benefit 
percentages. 

(1)  Overview. 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded. 

(3)  Plans  and  plan  years  taken  into 
account. 

(i)  Testing  group. 

(ii)  Testing  period. 

(4)  Contributions  or  benefits  basis. 

(5)  Determination  of  employee  benefit 
percentage. 

(i)  General  rule. 

(ii)  Plans  with  differing  plan  years. 

(iii)  Options  and  consistency 
requirements. 

(б)  Permitted  disparity. 

(i)  In  general. 

(ii)  Plans  which  may  not  use 
permitted  disparity. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits. 

(i)  General  rule. 
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(ii)  Exception. 

(e)  Additional  optional  rules. 

(1)  Overview. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates. 

(i)  In  general. 

(ii)  Exception  from  consistency 
requirement 

Ciii)  Permitted  inconsistencies. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type. 

(i)  General  rule. 

(ii)  Restriction  on  use  of  separate 
testing  group  determination  method. 

(iii)  Treatment  of  permitted  disparity. 

(iv)  Example. 

(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans. 

(i)  In  general. 

(ii)  Simplified  method. 

(5)  Three-year  averaging  period. 

(6)  Alternative  methods  of 
determining  compensation. 


Section  1.410(b}-6 
employees. 


Excludable 


(d)  *  *  * 

(2)*  *  * 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans. 

***** 

(1)  Former  employees  treated  as 
employees. 

Par.  4.  Section  1.410(b)-0  as  proposed 
on  August  10. 1993  (57  FR  35540)  is 
amended  by  removing  the  entry  for 
1.410(b)-10,  paragraph  (a)(3),  and 
adding  an  entry  for  1.410(b)-10, 
paragraph  (d)  to  read  as  follows: 

§  1.410(b)-10  Effective  dates  and 
transition  rules. 

***** 

(d)  Effective  date  for  governmental 
plans. 

Par.  5.  Section  1.410(b)-2  is  amended 
by  revising  paragraphs  (c)(2)  and  (0  to 
read  as  follows: 

§  1 .41 0(b)-2  Minimum  coverage 
requirements  (after  1993). 
***** 

(c)  *  *  * 

(2)  Testing  former  employees.  A  plan 
satisfies  section  410(b)  with  respect  to 
former  employees  if  and  only  if,  under 
all  the  relevant  facts  and  circumstances 
(including  the  group  of  nonexcludable 
former  employees  not  benefiting  under 
the  plan),  the  group  of  former 
employees  benefiting  under  the  plan 
does  not  discriminate  significantly  in 
favor  of  highly  compensated  former 
employees. 


(f)  Certain  acquisitions  or 
dispositions.  Section  410(b)(6)(C) 
(relating  to  certain  acquisitions  or 
dispositions)  provides  a  special  rule 
whereby  a  plan  may  be  treated  as 
satisfying  section  410(b)  for  a  limited 
period  of  time  after  an  acquisition  or 
disposition  if  it  satisfies  section  410(b) 
(without  regard  to  the  special  rule) 
immediately  before  the  acquisition  or 
disposition  and  there  is  no  significant 
change  in  the  plan  or  in  the  coverage  of 
the  plan  other  than  the  acquisition  or 
disposition.  For  purposes  of  section 
410(b)(6)(C)  and  this  paragraph  (f),  the 
terms  “acquisition”  and  “disposition” 
refer  to  an  asset  or  stock  acquisition, 
merger,  or  other  similar  transaction 
involving  a  change  in  employer  of  the 
employees  of  a  trade  or  business. 
***** 

Par.  6.  Section  1.410(b)-2,  as  proposed 
on  August  10, 1992  (57  FR  35541),  is 
amended  by: 

(1)  Removing  the  reference 

“§  1.410(b)-10(a)(3)(i)”  and  adding 
“§  1.410(b)-10(d)”  in  its  place  in  the  last 
sentence  of  paragraph  (d). 

(2)  Removing  tne  reference 

“§  1.410(b)-10(a)(3)(ii)”  and  adding 
“§  1.410(b)-10(d)”  in  its  place  in  the 
second  to  the  last  sentence  in  paragraph 
(e). 

Par.  7.  Section  410(b)-3  is  amended 
by: 

(1)  Revising  paragraphs  (a)(2)(ii) 
through  (a)(2)(iv)  as  set  forth  below; 

(2)  Removing  paragraph  (a)(2)(v). 

9 1 .41 0(b)-3  Employees  and  former 
employees  who  benefit  under  a  plan. 
***** 

(a)*  *  *  ' 

(2)*  *  * 

(ii)  Section  415  limits — (A)  General 
rule  for  defined  benefit  plans.  In 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  defined 
benefit  plan  for  a  plan  year,  plan 
provisions  that  implement  the  limits  of 
section  415  are  disregarded.  Any  plan 
provision  that  provides  for  increases  in 
an  employee’s  accrued  benefit  under  the 
plan  due  solely  to  adjustments  under 
section  415(d)(1).  additional  years  of 
participation  or  service  under  section 
415(b)(5),  or  changes  in  the  defined 
contribution  fraction  under  section 
415(e)  is  also  disregarded,  but  only  if 
such  provision  applies  uniformly  to  all 
employees  in  the  plan. 

(B)  Defined  benefit  plans  taking 
section  415  limits  into  account  under 
section  401(a)(4)  testing.  Paragraph 
(a)(2)(ii)(A)  of  this  section  does  not 
apply  in  the  case  of  a  defined  benefit 
plan  that  uses  the  option  in 
§  1.401(a)(4)-3(d)(2)(ii)(B)  to  take  into 
account  plan  provisions  implementing 


the  provisions  of  section  415  in 
determining  accrual  rates  under  the 
section  401(a)(4)  general  test. 

(C)  Defined  contribution  plans.  A 
defined  contribution  plan  is  permitted 
to  apply  the  rule  in  the  first  sentence  of 
paragraph  (a)(2)(ii)(A)  of  this  section  in 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  plan, 
provided  it  is  done  on  a  consistent  basis 
for  all  employees  in  the  plan. 

(iii)  Certain  employees  treated  as 
benefiting — (A)  In  general.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
a  benefit  or  receiving  an  allocation  for 
the  plan  year  but  fails  to  do  so  solely 
because  of  one  or  more  of  the  conditions 
set  forth  in  paragraphs  (a)(2)(iii)  (B) 
through  (F)  of  this  section. 

(B)  Certain  plan  limits.  The 
employee’s  benefit  would  otherwise 
exceed  a  limit  that  is  applicable  on  a 
uniform  basis  to  all  employees  in  the 
plan.  Thus,  for  example,  if  the  formula 
under  a  defined  benefit  plan  takes  into 
account  only  the  first  30  years  of  service 
for  accrual  purposes,  an  employee  who 
has  completed  more  than  30  years  of 
service  is  still  treated  as  benefiting 
under  the  plan. 

(C)  Previously  accrued  benefits.  The 
employee’s  previously  accrued  benefit 
is  greater  than  the  benefit  that  would  be 
determined  under  the  plan  if  the 
previously  accrued  benefit  were 
disregarded.  This  could  happen,  for 
example,  when  the  plan  is  applying  the 
wear-away  formula  of  §  1.401(a)(4)- 
13(c)(4)(ii)  and  the  employee’s  frozen 
accrued  benefit  exceeds  the  benefit 
determined  under  the  current  formula, 
or  when  there  has  been  an  increase  in 
covered  compensation  or  a  decrease  in 
the  employee’s  compensation  for  the 
year. 

(D)  Benefit  offset  arrangements.  The 
plan  offsets  the  employee’s  current 
benefit  accrual  under  an  offset 
arrangement  described  in  §  1.401(a)(4)- 
3(f)(9)  (without  regard  to  whether  the 
offset  is  attributable  to  pre- participation 
service  or  past  service). 

(E)  Target  benefit  plans.  In  the  case  of 
a  target  benefit  plan  that  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2)  by  satisfying  the 
safe  harbor  in  §  1.401(a)(4)-8(b)(3),  the 
employee’s  theoretical  reserve  is  greater 
than  or  equal  to  the  actuarial  present 
value  of  the  fractional  rule  benefit. 

(F)  Post-normal  retirement  age 
adjustments.  The  employee  has  attained 
normal  retirement  age  under  a  defined 
benefit  plan  and  fails  to  accrue  a  benefit 
because  of  the  provisions  of  section 
411(b)(l)(H)(iii)  regarding  adjustments 
for  delayed  retirement. 
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(iv)  Section  412(i)  plans — (A)  General 
rule.  Notwithstanding  paragraph  (aHl) 
of  this  section,  an  employee  is  treated  as 
benefiting  under  an  insurance  contract 
plan  within  the  meaning  of  section 
412(i)  for  a  plan  year  if  and  only  if  a 
premium  is  paid  on  behalf  of  the 
employee  for  the  plan  year. 

(B)  Exceptions.  Notwithstanding 
paragraph  (a)(2)(iv)(A)  of  this  section,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan  within  the 
meaning  of  section  412(i)  for  a  plan  year 
if  the  sole  reason  that  a  premium  is  not 
paid  on  behalf  of  the  employee  is  one 
of  the  reasons  described  in  paragraph 
(a)(2)(iii)  of  this  section.  In  addition,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan  that  is  a 
defined  benefit  plan  if  a  premium  is  not 
paid  on  behalf  of  the  employee  solely 
because  the  insurance  contracts  that 
have  previously  been  purchased  on 
behalf  of  the  employee  guarantee  to 
provide  for  the  employee’s  projected 
normal  retirement  benefit  without 
regard  to  future  premium  payments. 
***** 

Par.  8.  Section  1.410(b)-5  is  amended 
by  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 

$  1.410(b)-5  Average  benefit  percentage 
test 

*  *  *  *  * 

(d)  Determination  of  employee  benefit 
percentages — (1)  Overview.  This 
paragraph  (d)  provides  rules  for 
determining  employee  benefit 
percentages.  See  paragraph  (e)  of  this 
section  for  alternative  methods  for 
determining  employee  benefit 
percentages. 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded.  Only  employer-provided 
contributions  and  benefits  are  taken  into 
account  in  determining  employee 
benefit  percentages.  Therefore, 
employee  contributions  (including  both 
employee  contributions  allocated  to 
separate  accounts  and  employee 
contributions  not  allocated  to  separate 
accounts),  and  benefits  derived  from 
such  contributions,  are  not  taken  into 
account  in  determining  employee 
benefit  percentages. 

(3)  Plans  and  plan  years  taken  into 
account — (i)  Testing  group.  All  plans 
included  in  the  testing  group  under 

§  1.410(b)-7(e){l).  and  only  those  plans, 
are  taken  into  account  in  determining  an 
employee’s  employee  benefit 
percentage. 

(ii)  Testing  period.  An  employee’s 
employee  benefit  percentage  is 
determined  on  the  basis  of  plan  years 
ending  with  or  within  the  same  calendar 
year.  These  plan  years  are  referred  to  in 


this  section  as  the  “relevant  plan  years’* 
or,  in  the  aggregate,  as  the  “testing 
period.” 

(4)  Contributions  or  benefits  basis. 
Employee  benefit  percentages  may  be 
determined  on  either  a  contributions  or 
a  benefits  basis.  Employee  benefit 

rcentages  for  any  testing  period  must 
determined  on  the  same  basis 
(contributions  or  benefits)  for  all  plans 
in  the  testing  group. 

(5)  Determination  of  employee  benefit 
percentage — (i)  General  rule.  The 
employee  benefit  percentage  for  an 
employee  for  a  testing  period  is  the  rate 
that  would  be  determined  for  that 
employee  for  purposes  of  applying  the 
general  test  for  nondiscrimination  in 

§§  1.401  (a)(4)-2, 1.401(a)(4)-3, 
1.401(a)(4)-8  or  1.401(a)(4)-9.  if  all  the 
plans  in  the  testing  group  were 
aggregated  for  purposes  of  section 
410(b).  Thus,  if  employee  benefit 
percentages  are  determined  on  a 
contributions  basis,  each  employee’s 
employee  benefit  percentage  is  die 
aggregate  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(A)  (if  the 
plans  in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans),  the  allocation  rate 
that  would  be  determined  for  the 
employee  under  §  1.401  (a)(4)-2(c)(2)  (if 
the  plans  in  the  testing  group  include 
only  defined  contribution  plans),  or  the 
equivalent  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-8(c)(2)  (if  the  plans 
in  the  testing  group  include  only 
defined  benefit  plans).  Similarly,  if 
employee  benefit  percentages  are 
determined  on  a  benefits  basis,  each 
employee’s  employee  benefit  percentage 
is  the  aggregate  normal  accrual  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(B),  the 
normal  accrual  rate  that  would  be 
determined  for  the  employee  under 
§  1.401(a)(4)-3(d),  or  the  equivalent 
accrual  rate  that  would  be  determined 
for  the  employee  under  §  1.401(a)(4)- 
8(b)(2),  depending  on  whether  the  plans 
in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans,  only  defined  benefit 
plans,  or  only  defined  contribution 
plans. 

(ii)  Plans  with  differing  plan  years.  If 
not  all  the  plans  in  the  testing  group 
share  the  same  plan  year,  §  1.410(b)- 
7(d)(5)  would  ordinarily  prohibit  them 
from  being  aggregated  for  purposes  of 
section  410(b).  In  such  a  case,  employee 
benefit  percentages  are  determined  by 
applying  the  rules  of  paragraph  (d)(5)(i) 
of  this  section  separately  to  each  subset 
of  plans  in  the  testing  group  that  share 
the  same  plan  year  (or  the  same  accrual 


computation  period)  and  aggregating  the 
results  for  all  plans  in  the  testing  group. 
Thus,  an  employee’s  employee  benefit 
percentage  is  determined  as  the  sum  of 
these  separate  employee  benefit 
percentages  that  are  determined 
consistently  for  all  the  plans  in  the 
testing  group  (except  for  differences 
attributable  solely  to  the  differences  in 
plan  years). 

(iiij  Options  and  consistency 
requirements.  In  determining  employee 
benefit  percentages  under  this 
paragraph  (d)(5),  any  optional  or 
alternative  methods  or  rules  available 
for  determining  rates  in  §§  1.401(a)(4)-2, 
1.401(a)(4)-3,  1.401(a)(4)-8,  or 
1.401(a)(4)-9,  whichever  is  applicable, 
may  be  applied.  Thus,  for  example, 
employee  benefit  percentages  may 
generally  be  calculated  using  any  of  the 
alternative  methods  of  determining 
average  annual  compensation  or  plan 
year  compensation  under  §  1.401(a)(4)- 
12,  and  using  any  underlying  definition 
of  compensation  that  satisfies  section 
414(s).  Except  as  otherwise  specifically 
permitted,  the  determination  of 
employee  benefit  percentages  must  be 
made  on  a  consistent  basis  for  all 
employees  and  for  all  plans  in  the 
testing  group  as  required  by 
§§  1.401(a)(4)-2(c)(2)(vi),  1.401(a)(4)- 
3  (d)(2)(i).  1 .401  (a)(4)-8(b)(2)(iv). 

1 .401  (a)(4)-8(c)(2)(iv)  or  1.401(a)(4)- 
9(b)(2)(iv). 

(6)  Permitted  disparity — (i)  In  general. 
Permitted  disparity  may  be  imputed  in 
determining  employee  benefit 
percentages  as  provided  in 
§§  1.401(a)(4)-2, 1.401(a)(4)-3, 
1.401(a)(4)-8,  or  1.401(a)(4)-9, 
whichever  is  applicable.  When  separate 
employee  benefit  percentages  are 
determined  for  individual  plans  under 
paragraph  (e)(2)  of  this  section  (or  for 
subsets  of  plans  that  have  the  same  plan 
year  as  described  in  paragraph  (d)(5)(ii) 
of  this  section),  permitted  disparity  may 
be  imputed  for  an  employee  only  in  one 
individual  plan  (or  subset  of  plans)  and 
may  not  be  imputed  for  the  same 
employee  in  another  individual  plan  (or 
subset  of  plans).  However,  if  the  same 
average  annual  compensation  or  plan 
year  compensation  is  used  to  determine 
employee  benefit  percentages  in  more 
than  one  plan,  the  employee’s  employee 
benefit  percentages  for  those  plans  may 
be  summed  prior  to  imputing  permitted 

which  may  not  use 
permitted  disparity.  Permitted  disparity 
may  be  reflected  in  the  determination  of 
rates  only  to  the  extent  that  the  plans  for 
which  rates  are  being  determined  are 
plans  for  which  the  permitted  disparity 
of  section  401(7)  is  available.  Thus,  for 
example,  if  a  section  401(k)  plan  is 


disparity, 
(ii)  Plans 
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included  in  the  testing  group  and 
permitted  disparity  is  imputed  under 
§  1.401(a)(4)-2(c)(iv)f  than  employee 
benefit  percentages  are  determined  by 
first  calculating  an  adjusted  allocation 
rate  (within  the  meaning  of 
§  1.401(a)(4)-7(b)(l))  without  regard  to 
the  amount  of  allocations  under  the 
section  401(k)  plan  and  adding  to  it  the 
allocation  rate  for  the  section  401(k) 
plan.  See  §  1.401(7)-l(a)(4)  for  a  list  of 
types  of  plans  for  which  permitted 
disparity  is  not  available. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits — (i) 
General  rule.  If  any  defined  benefit  plan 
in  the  testing  group  provides  for  early 
retirement  benefits  in  addition  to 
normal  retirement  benefits  to  any  highly 
compensated  employee,  and  the  average 
actuarial  reduction  for  any  one  of  these 
benefits  commencing  in  the  five  years 
prior  to  the  plan’s  normal  retirement  age 
is  less  than  four  percent  per  year,  then 
the  aggregate  most  valuable  allocation 
rate,  equivalent  most  valuable  allocation 
rate,  aggregate  most  valuable  accrual 
rate,  or  most  valuable  accrual  rate  must 
be  substituted  for  the  related  normal 
rates  in  paragraph  (d)(5)  of  this  section. 

(ii)  Exception.  Paragraph  (d)(7)(i)  of 
this  section  does  not  apply  if  early 
retirement  benefits  with  average 
actuarial  reductions  described  in  that 
paragraph  are  currently  available, 
within  the  meaning  of  §  1.401(a)(4)-4(b), 
under  plans  in  the  testing  group  to  a 
percentage  of  nonhighly  compensated 
employees  that  is  at  least  70  percent  of 
the  percentage  of  highly  compensated 
employees  to  whom  these  benefits  are 
currently  available. 

(e)  Additional  optional  rules — (1) 
Overview.  This  paragraph  (e)  contains 
various  alternative  methods  for 
determining  employee  benefit 
percentages  for  a  testing  period. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates — (i)  In  general. 
Employee  benefit  percentages  may  be 
determined  as  the  sum  of  separately 
determined  employee  benefit 
percentages  for  each  of  the  plans  in  the 
testing  group  that  are  aggregated  under 
paragraphs  (d)(5)  (i)  or  (ii)  of  this 
section,  provided  that  these  employee 
benefit  percentages  are  determined  on  a 
consistent  basis  for  all  of  these  plans 
pursuant  to  paragraph  (d)(5)(iii)  of  this 
section. 

(ii)  Exception  from  consistency 
requirement.  The  consistency 
requirement  of  paragraph  (e)(2)(i)  of  this 
section  is  not  violated  merely  because 
employee  benefit  percentages  are  not 
determined  in  a  consistent  manner  for 
all  of  the  plans  in  the  testing  group  and 
the  inconsistencies  in  determination  of 


rates  among  plans  are  described  in 
paragraph  (e)(2)(iii)  of  this  section.  The 
exception  in  this  paragraph  (e)(2)(ii) 
applies  only  if  it  is  reasonable  to  believe 
that  the  inconsistencies  do  not  result  in 
an  average  benefit  percentage  that  is 
significantly  higher  than  the  average 
benefit  percentage  that  would  be 
determined  had  employee  benefit 
percentages  been  determined  on  a 
consistent  basis  pursuant  to  paragraph 

(d) (5)(iii)  of  this  section. 

(iii)  Permitted  inconsistencies.  The 
following  inconsistencies  between  plans 
are  permitted  under  this  paragraph 

(e) (2) - 

(A)  Use  of  different  underlying 
definitions  of  section  414(s) 
compensation  in  the  determination  of 
rates; 

(B)  Use  of  different  definitions  of 
average  annual  compensation; 

(C)  Use  of  different  testing  ages; 

(D)  Use  of  different  fresh-start  dates; 

(E)  Use  of  different  actuarial 
assumptions  for  normalization;  or 

(F)  Disregard  of  actuarial  increases 
after  normal  retirement  age  and  QPSA 
charges  without  regard  to  any 
requirement  for  uniformity  in  the 
actuarial  increases  or  QPSA  charges. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type — (i)  General  rule. 

Employee  benefit  percentages  may  be 
determined  under  plans  of  one  type 
(i.e.,  defined  benefit  plans  or  defined 
contribution  plans)  by  treating  all  plans 
of  the  other  type  (i.e.,  defined 
contribution  plans  or  defined  benefit 
plans,  respectively)  as  if  they  were  not 
part  of  the  testing  group,  using  the 
method  provided  in  this  paragraph 
(e)(3).  If  this  method  is  used  to 
determine  whether  a  defined 
contribution  plan  satisfies  the  average 
benefit  percentage  test,  employee 
benefit  percentages  under  all  defined 
contribution  plans  in  the  testing  group 
must  be  determined  on  a  contributions 
basis,  and  benefits  under  any  defined 
benefit  plans  may  not  be  included  in  the 
employee  benefit  percentage.  Similarly, 
if  this  method  is  used  to  determine 
whether  a  defined  benefit  plan  satisfies 
the  average  benefit  percentage  test, 
employee  benefit  percentages  under  all 
defined  benefit  plans  in  the  testing 
group  must  be  determined  on  a  benefits 
basis,  and  allocations  under  any  defined 
contribution  plans  may  not  be  included 
in  the  employee  benefit  percentage. 

(ii)  Restriction  on  use  of  separate 
testing  group  determination  method.  A 
plan  does  not  satisfy  the  average  benefit 
percentage  test  using  the  method 
provided  in  this  paragraph  (e)(3)  unless 
each  of  the  plans  in  the  testing  group  of 
the  other  type  (i.e.,  defined  benefit  plan 


or  defined  contribution  plan)  than  the 
plan  being  tested  satisfies  the  average 
benefit  test  of  §  1.410<b)— 2(b)(3)  using 
the  method  in  this  paragraph  (e)(3)  or 
satisfies  the  ratio  percentage  test  of 
§1.410(b)-2(b)(2). 

(iii)  Treatment  of  permitted  disparity. 
Although  under  the  general  rule  of  this 
paragraph  (e)(3)  plans  of  another  type 
are  disregarded  in  determining 
employee  benefit  percentages,  the 
permitted  disparity  used  by  those  plans 
(including  any  permitted  disparity  that 
is  used  by  those  plans  to  satisfy 

§  1 .401(a)(4) — 1(b)(2))  is  nonetheless 
taken  into  account  in  determining  the 
extent  to  which  permitted  disparity  may 
be  used  in  determining  employee 
benefit  percentages. 

(iv)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3); 

Example.  Employer  A  maintains  two 
defined  benefit  plans,  neither  of  which 
covers  a  group  of  employees  that  satisfies  the 
ratio  percentage  test  of  $  1.410(b}-2(b)(2),  and 
a  profitsharing  plan  and  a  section  401  (k) 
plan,  each  of  which  benefits  a  group  of 
employees  that  satisfies  the  ratio  percentage 
test  of  §  1.410(b) — 2fb)(2).  The  defined  benefit 
plans  will  satisfy  the  average  benefit 
percentage  test  if  the  actual  benefit 
percentage  of  all  nonexcludable  nonhighly 
compensated  employees,  computed  on  a 
benefits  basis  without  regard  to  contributions 
under  the  profit-sharing  plan  or  the  section 
401(k)  plan,  is  at  least  70  percent  of  the 
actual  benefit  percentage  of  all 
nonexcludable  highly  compensated 
employees,  computed  on  a  benefits  basis 
without  regard  to  contributions  under  the 
profit-sharing  plan  or  the  section  401(k)  plan. 

(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans — (i)  In  general.  An 
employee’s  employee  benefit  percentage 
with  respect  to  a  plan  may  be 
determined  under  the  simplified 
method  of  paragraph  (e)(4)(ii)  of  this 
section,  provided  the  following 
conditions  are  satisfied: 

(A)  The  only  plans  included  in  the 
testing  group  are  defined  benefit  plans, 
and  employee  benefit  percentages  under 
these  plans  are  determined  on  a  benefits 
basis. 

(B)  Employee  benefit  percentages 
under  the  plans  in  the  testing  group  are 
not  required  to  be  determined  by  taking 
into  account  early  retirement  benefits 
under  paragraph  (d)(7)  of  this  section. 

(C)  The  plan  is  a  safe  harbor  defined 
benefit  plan  described  in  §  1.401(a)(4)— 
3(b). 

(ii)  Simplified  method — (A)  Section 
401(1)  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee’s  employee  benefit  percentage 
with  respect  to  a  section  401(/)  plan 
described  in  §  1.401(a)(4) — 3(b)(3)  (i.e.,  a 
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unit  credit  plan)  may  be  deemed  equal 
to  the  employee's  excess  benefit 
percentage  or  gross  benefit  percentage 
(as  defined  in  §  1.401(7)— l(c)(14)  or  (18), 
respectively),  whichever  is  applicable 
under  the  plan’s  benefit  formula  in  the 
plan  year.  In  the  case  of  a  section  401(7) 
plan  described  in  §  1.401(a)(4)-3(b)(4) 
(i.e.,  a  fractional  accrual  plan),  an 
employee’s  employee  benefit  percentage 
with  respect  to  that  plan  may  be  deemed 
equal  to  the  rate  at  which  the  excess  or 
gross  benefit,  whichever  is  applicable, 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan’s 
benefit  formula  and  an  employee's 
projected  service  at  normal  retirement 
age. 

(B)  Other  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee’s  employee  benefit  percentage 
with  respect  to  a  plan  described  in 
§  1.401(a)(4)— 3(b)(3)  that  is  not  a  section 
401(7)  plan  and  that  is  not  imputing 
permitted  disparity  may  be  deemed 
equal  to  the  employee’s  benefit  rate  in 
the  plan  year  under  the  plan’s  benefit 
formula.  In  the  case  of  a  plan  described 
in  §  1.401(a)(4)— 3(b)(4)  that  is  not  a 
section  401(7)  plan  and  that  is  not 
imputing  permitted  disparity,  an 
employee’s  employee  benefit  percentage 
with  respect  to  that  plan  may  be  deemed 
equal  to  the  rate  at  which  the  benefit 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan’s 
benefit  formula  and  an  employee’s 
projected  service  at  normal  retirement 
age. 

(5)  Three-year  averaging  period.  An 
employee’s  employee  benefit  percentage 
may  be  determined  for  a  testing  period 
as  die  average  of  the  employee’s 
employee  benefit  percentages 
determined  separately  for  the  testing 
period  and  for  the  immediately 
preceding  one  or  two  testing  periods 
(referred  to  in  this  section  as  an 
“averaging  period”).  Employee  benefit 
percentages  of  a  particular  employee 
that  are  averaged  together  within  an 
averaging  period  must  be  determined  on 
a  consistent  basis  for  all  testing  periods 
within  the  averaging  period. 

(6)  Alternative  methods  of 
determining  compensation.  Employee 
benefit  percentages  may  be  determined 
on  the  basis  of  any  definition  of 
compensation  that  satisfies  §  1.4 14  (s)— 
1(d)  (without  regard  to  whether  the 
definition  satisfies  §  1.414(s)— 1(d)(3)), 
provided  that  the  same  definition  is 
used  for  all  employees  and  it  is 
reasonable  to  believe  that  the  definition 
does  not  result  in  an  average  benefit 
percentage  that  is  significantly  higher 
than  the  average  benefit  percentage  that 
would  be  determined  had  employee 
benefit  percentages  been  determined 


using  a  definition  of  compensation  that 
also  satisfies  §  1.414(s)— 1(d)(3). 

*  *  *  *  * 

Par.  9.  Section  1.410(b}-6  is  amended 
by: 

(1)  Revising  paragraphs  (b)(1),  (b)(2), 
(d)(2),  and  (g). 

(2)  Adding  paragraph  (i). 

(3)  The  revisions  and  addition  read  as 
follows: 

§1.41 0(b)-6  Excludable  employees. 
***** 

(b)  Minimum  age  and  service 
exclusions — (1)  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  from  benefiting  under  the 
plan,  then  all  employees  who  fail  to 
satisfy  those  conditions  are  excludable 
employees  with  respect  to  that  plan.  An 
employee  is  treated  as  meeting  the  age 
and  service  requirements  on  the  date 
that  any  employee  with  the  same  age 
and  service  (including  service  permitted 
to  be  taken  into  account  for  purposes  of 
nondiscrimination  testing  under 
§  1.401(a)(4)— 11(d)(3))  would  be  eligible 
to  commence  participation  in  the  plan, 
as  provided  in  section  410(b)(4)(C). 

(2)  Multiple  age  and  service 
conditions.  If  a  plan,  including  a  plan 
for  which  an  employer  chooses  the 
treatment  under  paragraph  (b)(3)  of  this 
section,  has  two  or  more  different  sets 
of  minimum  age  and  service  eligibility 
conditions,  those  employees  who  fail  to 
satisfy  all  of  the  different  sets  of  age  and 
service  conditions  are  excludable 
employees  with  respect  to  the  plan. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  an  employee  who 
satisfies  any  one  of  the  different  sets  of 
conditions  is  not  an  excludable 
employee  with  respect  to  the  plan. 
Differences  in  the  manner  in  which 
service  is  credited  (e.g.,  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200b-2  for  hourly  employees  and 
elapsed  time  calculated  in  accordance 
with  §1.410(a)-7  for  salaried 
employees)  for  purposes  of  applying  a 
service  condition  are  not  taken  into 
account  in  determining  whether 
multiple  age  and  service  eligibility 
conditions  exist. 

***** 

(d)  *  *  * 

(2)  Definition  of  collectively  bargained 
employee — (i)  In  general.  A  collectively 
bargained  employee  is  an  employee  who 
is  included  in  a  unit  of  employees 
covered  by  an  agreement  that  the 
Secretary  of  Labor  finds  to  be  a 
collective  bargaining  agreement  between 
employee  representatives  and  one  or 


more  employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers.  An 
employee  is  a  collectively  bargained 
employee  regardless  of  whether  the 
employee  benefits  under  any  plan  of  the 
employer.  See  section  7701(a)(46)  and 
§  301.7701-17T  of  this  chapter  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement.  An 
employee  who  performs  hours  of  service 
during  the  plan  year  as  both  a 
collectively  bargained  employee  and  a 
noncollectively  bargained  employee  is 
treated  as  a  collectively  bargained 
employee  with  respect  to  the  hours  of 
service  performed  as  a  collectively 
bargained  employee  and  a 
noncollectively  bargained  employee 
with  respect  to  the  hours  of  service 
performed  as  a  noncollectively 
bargained  employee. 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans — (A) 
In  general.  For  purposes  of  this 
paragraph  (d),  a  noncollectively 
bargained  employee  who  benefits  under 
a  multiemployer  plan  may  be  treated  as 
a  collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  under  the  rules  of  paragraphs 
(d)(2)(ii)(B)  through  (E)  of  this  section, 
if  the  employee  is  or  was  a  member  of 
a  unit  of  employees  covered  by  a 
collective  bargaining  agreement  and  that 
agreement  provides  for  the  employee  to 
benefit  under  the  plan  in  the  current 
plan  year.  For  this  purpose,  provisions 
of  a  participation  agreement  or  similar 
document  are  taken  into  account  in 
determining  whether  a  collective 
bargaining  agreement  provides  for  an 
employee  to  benefit  under  a 
multiemployer  plan. 

(B)  Employees  who  were  collectively 
bargained  employees  during  a  portion  of 
the  current  plan  year.  An  employee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  who  performs  services  for 
an  employer  that  is  a  party  to  a 
collective  bargaining  agreement  both  as 
a  collectively  bargained  employee  and 
as  a  noncollectively  bargained  employee 
during  a  plan  year  may  be  treated  as  a 
collectively  bargained  employee  for  the 
plan  year,  provided  that  at  least  half  of 
the  employee's  hours  of  service  during 
the  plan  year  are  performed  as  a 
collectively  bargained  employee. 

(C)  Employees  who  were  collectively 
bargained  employees  during  the 
collective  bargaining  agreement.  An 
employee  described  in  paragraph 
(d)(2)(ii)(A)  of  this  section  who  was  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  during  a  plan  year  (taking  into 
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account  paragraphs  (d)(2)(ii)  (B)  and  (E) 
of  this  section)  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee’s  hours  of 
service  for  the  duration  of  the  collective 
bargaining  agreement  applicable  for 
such  plan  year  or,  if  later,  until  the  end 
of  the  following  plan  year.  For  this 
purpose,  a  collective  bargaining 
agreement  is  applicable  for  a  plan  year 
if  it  provided  for  the  employee  to  benefit 
in  the  plan  and  was  effective  for  any 
portion  of  that  plan  year.  This  paragraph 
(d)(2)(ii)(C)  does  not  apply  unless  the 
employee  is  treated  under  the  plan  in 
the  same  manner  as  similarly-situated 
employees  who  are  collectively 
bargained  employees. 

(D)  Employees  who  previously  were 
collectively  bargained  employees.  An 
employee  who  was  treated  as  a 
collectively  bargained  employee 
pursuant  to  paragraph  (d)(2)(ii)(C)  of 
this  section  may  continue  to  be  treated 
as  a  collectively  bargained  employee 
with  respect  to  all  of  the  employee’s 
hours  of  service  beyond  the  period 
described  in  paragraph  (d)(2)(ii)(C)  of 
this  section,  provided  that  the  employee 
is  providing  services  to  an  employer 
that  is  a  party  to  a  collective  bargaining 
agreement.  This  paragraph  (d)(2)(ii)(D) 
does  not  apply  unless  the  employee  is 
treated  under  the  plan  in  the  same 
manner  as  similarly-situated  employees 
who  are  collectively  bargained 
employees,  and  no  more  than  two 
percent  of  the  employees  covered  under 
the  multiemployer  plan  are  . 
noncollectively  bargained  employees 
(determined  without  regard  to  this 
paragraph  (d)(2)(ii)(D)  but  taking  into 
account  paragraphs  (d)(2)(ii)  (B)  and  (C) 
of  this  section). 

(E)  Transition  rule.  For  a  plan  year 
beginning  before  the  applicable  effective 
date  of  these  regulations  as  set  forth  in 

§  1.410(b)— 10(b)  or  (d),  any  employee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  all  of  the  employee’s  hours  of 
service  for  that  plan  year. 

(F)  Consistency  requirement.  The 
rules  in  paragraphs  (d)(2)  (i)  and  (ii)  of 
this  section  must  be  applied  to  all 
employees  on  a  reasonable  and 
consistent  basis  for  the  plan  year. 
***** 

(g)  Employees  of  certain  governmental 
or  tax-exempt  entities  precluded  from 
maintaining  a  section  401(k)  plan.  For 
purposes  of  testing  a  section  401  (k)  plan 
ora  section  401(m)  plan  that  consists 
solely  of  employer  matching 
contributions  or  employee  after-tax 
contributions  that  are  provided  under 
the  same  general  arrangement  as 


elective  contributions  under  a  section 
401(k)  plan,  an  employer  may  treat  as 
excludable  those  employees  of 
governmental  or  tax-exempt  entities 
who  ere  precluded  horn  being  eligible 
employees  under  a  section  401(k)  plan 
by  reason  of  section  401(k)(4)(B),  if  more 
than  95  percent  of  the  employees  of  the 
employer  who  are  not  precluded  from 
being  eligible  employees  by  section 
401(k)(4)(B)  benefit  under  the  plan  for 
the  plan  year. 

*  *  *  *  * 

(i)  Former  employees  treated  as 
employees.  An  employer  may  treat  as 
excludable  employees  all  former 
nonhighly  compensated  employees  that 
are  treated  as  employees  of  the 
employer  under  §  1.410(b)-9  solely 
because  they  have  increases  in  accrued 
benefits  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  credits  (including 
imputed  service  or  compensation)  after 
they  cease  to  perform  services  for  the 
employer. 

***** 

§1.410{b)-7  [Amended] 

Par.  10.  Section  1.410(b)-7  is 
amended  by: 

(1)  Removing  the  last  sentence  in 
paragraph  (d)(5);  and 

(2)  Removing  the  reference  “(c)(1) 
through  (c)(3)"  and  adding  “(c)(1)  and 
(c)(2)”  in  its  place  in  the  last  sentence 
of  paragraph  (e)(1). 

Par.  11.  Section  1.410(b)-9  is 
amended  by: 

(1)  Removing  the  definitions  of 
“Defined  benefit  excess  plan”  and 
“Excess  benefit  percentage”; 

(2)  Revising  the  definitions  of 
"Employee”,  and  “Former  employee”  as 
set  forth  below; 

(3)  Removing  the  definition  of  “Gross 
benefit  percentage”; 

(4)  Revising  the  definitions  of  "Highly 
compensated  employee”  and  “Highly 
compensated  former  employee”  as  set 
forth  below; 

(5)  Removing  the  definition  of  “Offset 
plan”; 

(6)  Removing  the  reference 

“§  1.40l(a)(4)-2(b)(3)”  and  adding 
“§  1.401(a)(4)-2(b)(2)”  in  its  place  in 
paragraph  (2)  of  the  definition  of 
“Section  401(7)  plan”;  and 

(7)  Removing  the  word  “engineer” 
from  the  definition  of  “professional 
employee”. 

§1.410(b>-9  Definitions. 
***** 

Employee.  “Employee"  means  an 
individual  who  performs  services  for 
the  employer  who  is  either  a  common 
law  employee  of  the  employer,  a  self- 
employed  individual  who  is  treated  as 


an  employee  pursuant  to  section 
401(c)(1),  or  a  leased  employee  (not 
excluded  under  section  414(n)(5))  who 
is  treated  as  an  employee  of  the 
employer-recipient  under  section 
414(n)(2)  or  414(o)(2).  Individuals  that 
an  employer  treats  as  employees  under 
section  414(n)  pursuant  to  the 
requirements  of  section  414(o)  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule.  In  addition,  an 
individual  must  be  treated  as  an 
employee  with  respect  to  allocations 
under  a  defined  contribution  plan  taken 
into  account  under  §  1.401(a)(4)-2(c)(ii) 
and  with  respect  to  increases  in  accrued 
benefits  (within  the  meaning  of 
411(a)(7))  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  (including  imputed 
service  or  compensation)  credits. 
***** 

Former  employee.  “Former 
employee”  means  an  individual  who 
was,  but  has  ceased  to  be,  an  employee 
of  the  employer  (i.e.,  the  individual  has 
ceased  performing  services  as  an 
employee  for  the  employer).  An 
individual  is  treated  as  a  former 
employee  beginning  on  the  day  after  the 
day  on  which  the  individual  ceases 
performing  services  as  an  employee  for 
the  employer.  Thus,  an  individual  who 
ceases  performing  services  as  an 
employee  for  an  employer  during  a  plan 
year  is  both  an  employee  and  a  former 
employee  for  the  plan  year. 
Notwithstanding  the  foregoing,  an 
individual  is  an  employee  (and  not  a 
former  employee)  to  the  extent  that  the 
individual  is  treated  as  an  employee 
with  respect  to  the  plan  for  the  plan 
year  under  the  definition  of  employee  in 
this  section. 

***** 

Highly  compensated  employee. 
“Highly  compensated  employee”  means 
an  employee  who  is  a  highly 
compensated  employee  within  the 
meaning  of  section  414(q)  or  a  former 
employee  treated  as  an  employee  under 
the  definition  of  employee  in  this 
section  who  is  a  highly  compensated 
former  employee  within  the  meaning  of 
section  414{q). 

Highly  compensated  former 
employee.  “Highly  compensated  former 
employee”  means  a  former  employee 
who  is  a  highly  compensated  former 
employee  within  the  meaning  of  section 
41 4(q). 

***** 

Par  12.  Section  1.410(b}-10  as 
proposed  on  August  10, 1992  (57  FR 
35541)  is  amended  by: 

(1)  Removing  paragraph  (a)(3). 

(2)  Adding  paragraph  (d)  to  read  as 
follows: 


21426 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Proposed  Rules 


f  1.410(b)-10  Effective  dates  and 
transition  rules. 

•  *  *  *  * 

(d)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)  §  1.4 10(b)- 2  through 
§  1.410(b)-10  apply  to  plan  years 
beginning  on  or  after  January  1, 1996,  or 
90  days  after  the  opening  of  the  first 
legislative  session  beginning  on  or  after 
January  1, 1996,  of  the  governing  body 
with  authority  to  amend  the  plan,  if  that 
body  does  not  meet  continuously.  Such 
plans  are  deemed  to  satisfy  section 
410(b)  (and  in  the  case  of  such  plans 
that  are  not  subject  to  section 
403(b)(12)(A)(i),  section  401(a)(3)  as  in 
effect  on  September  1, 1974)  for  plan 
years  before  that  effective  date.  For 
purposes  of  this  section,  the  term 
"governing  body  with  authority  to 
amend  the  plan"  means  the  legislature, 
board,  commission,  council,  or  other 
governing  body  with  authority  to  amend 
the  plan.  See  §  1.410(b)-2(d)  and  (e). 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-9135  Filed  4-16-93;  8:45  ami 
BilUNO  CODE  4*30-01-0 


26  CFR  Part  1 

(EE-3-93;  EE-4-93;  EE-5-93] 

RIN  1545-AR53;  1545-AR51;  1545-AR55 

Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions;  Minimum 
Coverage  Requirements;  and 
Definition  of  Compensation  for 
Qualified  Plans;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  three 
separately-issued  sets  of  proposed 
amendments  to  the  final  regulations. 
First,  the  hearing  will  cover  proposed 
amendments  on  the  final  regulations 
under  section  401(1)  of  the  Internal 
Revenue  Code  of  1986,  which  provides 
for  permitted  disparity  in  employer 
contributions  to,  and  employer- 
provided  benefits  under,  qualified 
plans.  Second,  the  hearing  will  cover 
proposed  amendments  on  the  final 
regulations  under  section  401(a)(4)  and 
410(b)  of  the  Internal  Revenue  Code  of 
1986.  They  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Third,  the  hearing  will 
cover  proposed  amendments  to  the  final 


regulations  under  section  401(a)(4)  and 
414(s)  of  the  Internal  Revenue  Code  of 
1986.  They  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  June  7, 1993,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Friday,  May  21, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(EE-3-93;  EE-4-93;  EE-5-93],  room 
5228,  Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-7190,  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  that  would  provide  the 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans.  These  regulations  appear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

The  rules  of  §  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
May  21, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue: 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate) 

(FR  Doc.  93-9137  Filed  4-16-93;  8:45  am] 
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RIN  1 545-AR53 

Permitted  Disparity  with  Respect  to 
Benefits  and  Contributions 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  401(7)  of  the 
Internal  Revenue  Code  of  1986,  which 
provides  for  permitted  disparity  in 
employer  contributions  to,  and 
employer-provided  benefits  under, 
qualified  plans.  The  regulations  reflect 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 

The  regulations  provide  guidance 
necessary  to  comply  with  the  law  and 
affect  sponsors  of,  and  participants  in, 
tax-qualified  retirement  plans. 

DATES:  Written  comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday,  June  7, 1993,  at  10  a.m.  must 
be  received  by  Friday,  May  21, 1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (EE-3-93),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations,  Patricia 
McDermott  at  (202)  622-4606  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Proposed  regulations  under  section 
401(7)  were  published  in  the  Federal 
Register  on  November  15, 1988  (53  FR 
45917).  The  November  1988  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
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May  14. 1990  (55  FR  19947),  and 
September  14, 1990  (55  FR  37888). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  public  hearings  on  the 
proposed  regulations  were  held  June  29, 

1989.  and  September  26,  27,  and  28, 

1990.  After  consideration  of  all  the 
written  comments  received  and  the 
statements  made  at  the  hearings,  the 
proposed  regulations  under  section 
401(f)  were  adopted  as  modified  by  final 
regulations  (T.D.  8359)  published  in  the 
Federal  Register  on  September  19, 1991 
(56  FR  47610).  Final  regulations  were 
also  published  under  section  401(a)(4) 
and  related  provisions  on  September  19, 

1991.  On  August  10, 1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  35536) 
regulations  proposing  to  extend  the 
effective  date  of  the  final  regulations 
under  section  401(a)(4),  section  401(7), 
and  related  regulations,  generally  to 
plan  years  beginning  on  or  after  January 
1, 1994. 

Explanation  of  Provisions 

1.  Overview 

Section  401(a)(4)  requires  that 
contributions  or  benefits  not 
discriminate  in  favor  of  highly 
compensated  employees.  Section 
401(a)(5)  provides  that  a  plan  does  not 
discriminate  merely  because  the 
contributions  or  benefits  under  the  plan 
bear  a  uniform  relationship  to 
compensation,  taking  into  account  the 
permitted  disparity  under  section  401(7). 
The  regulations  under  section  401(a)(4) 
provide  certain  safe  harbor  plan  designs 
that  use  the  permitted  disparity  under 
section  401(7). 

2.  PIA  Offset  Safe  Harbor 

The  proposed  regulations  would 
implement  the  PIA  offset  safe  harbor 
described  in  Notice  92-32, 1992-29 
I.R.B.  9.  The  regulations  would  allow  a 
defined  benefit  plan  that  offsets  an 
employee's  benefit  by  a  percentage  of 
the  employee's  primary  insurance 
amount  under  Social  Security  (PIA)  to 
satisfy  section  401(7)  and  thus  to  satisfy 
the  nondiscriminatory  amount 
requirement  under  section  401(a)(4)  on 
a  safe  harbor  basis. 

The  September  1991  final  regulations 
under  section  401(7)  generally  require 
the  offset  under  an  offset  plan  to  be 
uniform,  that  is,  the  same  percentage  of 
final  average  compensation  (up  to  the 
offset  level  specified  in  the  plan)  for  all 
employees  with  the  same  service.  PIA 
offsets  are  not  uniform  under  that 
standard.  Under  the  proposed 
regulations,  an  offset  would  not  fail  to 
be  uniform  merely  because  the  plan 


applies  an  offset  of  the  lesser  of  a 
specified  percentage  of  the  employee’s 
PIA  and  an  offset  mat  otherwise  satisfies 
section  401(7)  (the  section  401(7) 
overlay).  The  section  401(7)  overlay 
assures  that  the  offset  satisfies  the 
maximum  offset  allowance  established 
by  section  401(7)  and  eliminates  the 
need  to  reduce  the  PIA  offset  in  certain 
cases  (such  as  early  retirement)  as  was 
required  under  Rev.  Rul.  71-446, 1971- 
2  C.B.  187. 

The  proposed  regulations  would 
define  PIA  generally  as  the  employee’s 
old-age  insurance  benefit  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee’s  offset  is 
determined.  PLA  would  have  to  be 
determined  in  a  consistent  manner  for 
all  employees,  in  accordance  with 
guidance  published  by  the 
Commissioner.  For  this  purpose,  Rev. 
Rul.  84-45, 1984-1  C.B.  115,  would 
continue  to  apply  in  determining  the 
compensation  history  on  which  an 
employee’s  PIA  can  be  based. 

3.  Section  417(e)  Exception 

The  September  1991  regulations 
generally  provide  that  an  optional  form 
of  benefit  that  is  not  payable  as  a  level 
annuity  over  the  life  of  the  employee 
must  satisfy  the  disparity  maximum  on 
a  normalized  basis.  Thus,  for  example, 
a  plan  that  provides  a  subsidized  single¬ 
sum  benefit  must  reduce  the  disparity 
maximum  as  a  result  of  the  subsidy.  The 
September  1991  regulations  also 
provide  an  exception  under  which  a 
plan  does  not  fail  to  satisfy  the  disparity 
maximum  merely  because  it  complies 
with  the  interest  rate  restrictions  under 
sections  401(a)(ll)  and  417(e)  (section 
417(e)  exception). 

Under  §  1.417(e)-l(d),  a  plan  must 
restrict  the  interest  rates  used  to 
determine  certain  benefits.  One 
restriction  applies  if  the  present  value  of 
the  benefit  does  not  exceed  $25,000,  and 
a  looser  restriction  applies  if  the  present 
value  exceeds  $25,000.  Practitioners 
have  asked  whether  the  section  417(e) 
exception  is  available  if  a  plan  is  written 
to  satisfy  the  tighter  restriction  for  all 
benefits,  without  regard  to  the  amount 
of  the  present  value  of  the  benefit.  The 
proposed  regulations  specify  that  the 
section  417(e)  exception  would  apply 
even  where  the  plan  uses  the  same 
interest  rate  for  all  benefits.  The 
proposed  regulations  would  also  clarify 
that,  if  a  plan  provides  a  subsidized 
benefit  using  an  interest  rate  even  lower 
than  the  rate  required  under  section 
417(e),  the  disparity  maximum  must  be 
reduced  to  reflect  tne  entire  subsidy,  not 
merely  the  difference  between  the  rate 
required  under  section  417(e)  and  the 
plan’s  rate. 


4.  Qualified  Disability  Benefits 

Under  section  401(7),  the  disparity 
provided  under  a  plan  cannot  exceed  a 
specified  maximum  that  must  be 
reduced  in  the  case  of  benefits 
commencing  before  an  employee’s 
social  security  retirement  age  (SSRA). 
The  September  1991  regulations  provide 
an  exception  to  the  reductions  in  the 
case  of  a  disability  benefit  commencing 
before  an  employee’s  SSRA  only  if  the 
benefit  meets  the  regulations’  definition 
of  a  “temporary  disability  benefit.” 

Proposed  regulations  under  section 
401(a)(4)  provide  that,  generally,  a 
qualified  disability  benefit  within  the 
meaning  of  section  411(a)(9)  would  not 
be  taken  into  account  for  purposes  of 
applying  the  nondiscriminatory  amount 
requirement  under  section  401(a)(4). 
Consistent  with  that  change,  these 
proposed  regulations  provide  that  a 
disparity  reduction  would  not  apply 
merely  because  of  a  qualified  disability 
benefit.  Thus,  while  an  early  retirement 
benefit  requires  a  reduction  in  the 
disparity  maximum,  a  benefit  paid 
before  an  employee’s  SSRA  on  account 
of  the  employee’s  bona  fide  disability 
would  not  require  such  a  reduction, 
provided  it  is  a  qualified  disability 
benefit  under  section  411(a)(9). 

5.  Overall  Disparity 

The  September  1991  regulations 
provide  annual  and  cumulative  overall 
permitted  disparity  limits,  that  is,  limits 
on  the  disparity  that  can  be  provided  to 
an  employee  under  more  than  one  plan 
and  over  the  employee’s  total  years  of 
service.  For  purposes  of  the  overall 
disparity  limits,  an  annual  disparity 
fraction  is  determined  for  the  employee 
for  each  year  of  service  under  a  plan, 
reflecting  the  portion  of  the  disparity 
maximum  used  under  the  plan  for  that 
year.  The  cumulative  disparity  limit 
prohibits  the  sum  of  the  employee's 
annual  disparity  fractions  from 
exceeding  35. 

Under  the  September  1991 
regulations,  if  a  defined  benefit  plan 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  under  two  formulas  (or  if 
the  benefits  under  the  plan  are  offset  by 
benefits  under  another  defined  benefit 
plan),  the  annual  disparity  fraction  for 
a  given  year  is  the  larger  of  the  fractions 
determined  separately  under  each 
formula  (or  each  plan).  Comments  have 
described  a  plan  design  under  which  a 
defined  benefit  plan  provides  two 
formulas,  one  using  maximum  disparity 
for  35  years  of  service  and  the  other 
using  less  than  maximum  disparity  for 
more  than  35  years  of  service.  The 
purpose  of  that  design  is  to  provide  a 
certain  benefit  level  for  the  first  35  years 
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of  service  and  to  provide  additional 
benefits  for  employees  who  work 
beyond  35  years.  Under  the  September 
1991  regulations,  however,  the  sum  of 
the  employee’s  annual  disparity 
fractions  is  35  after  35  years  (because 
maximum  disparity  is  used  in  one  of  the 
formulas),  and  thus  the  plan  can 
provide  no  further  disparity. 

Because  of  difficulty  in  measuring  the 
amount  of  disparity  used  prior  to  the  , 
1989  effective  date  of  section  401(7),  the 
September  1991  regulations  also  set  the 
disparity  fraction  equal  to  one  for  any 
year  of  service  before  1989.  Comments 
have  questioned  the  appropriateness  of 
applying  this  rule  to  a  year  of  service 
before  1989  if  a  new  formula  that 
satisfies  section  401(7)  applies  to  that 
year  and  the  formula  uses  less  than 
maximum  disparity. 

In  response  to  those  comments,  the 
proposed  regulations  would  provide  a 
special  rule  that,  if  an  employee  has 
never  benefited  under  another  plan 
using  permitted  disparity,  a  defined 
benefit  plan  providing  the  greater  of  the 
benefits  under  two  or  more  formulas 
would  be  deemed  to  satisfy  the 
cumulative  disparity  limit  if  each 
formula  separately  satisfied  the 
cumulative  limit.  Thus,  the  fact  that  one 
formula  uses  maximum  disparity  for  35 
years  would  not  preclude  the  other 
formula  from  applying  disparity  to 
additional  years  of  service.  The  special 
rule  would  also  allow  a  plan  that 
applies  a  new  formula  to  all  years  of 
service  to  satisfy  the  cumulative 
disparity  limit  on  the  basis  of  that 
formula,  without  regard  to  the  amount 
of  disparity  used  under  the  prior 
formula  in  the  plan  for  years  before 
1989.  In  addition,  if  an  employee's 
benefit  under  a  defined  benefit  plan  is 
offset  by  the  benefit  under  another  plan 
and  the  employee  has  benefited  only 
under  those  two  plans,  the  plan  would 
be  deemed  to  satisfy  the  cumulative 
disparity  limit  if  each  plan  separately 
satisfied  the  cumulative  limit  without 
regard  to  the  other  plan. 

6.  Other  Changes  to  the  Section  401(1) 
Regulations 

The  proposed  regulations  would  also: 

•  Coordinate  definitions  and  citations 
with  other  related  proposed  regulations. 

•  Include  Simplified  Employee 
Pensions  (SEPs)  as  defined  contribution 
plans  subject  to  the  section  401(7)  rules. 

•  Clarify  the  annual  disparity  fraction 
for  plans  using  fractional  accrual. 

•  Clarify  application  of  the 
uniformity  requirement  for  employees 
who  are  limited  by  cumulative 
disparity. 


Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12231.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday,  June  7, 

1993,  in  the  I.R.S.  Auditorium,  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington.  DC  Comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

These  regulations  may  also  be 
discussed  at  the  public  hearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans,  EE-62-92)  that  were 
published  on  January  12, 1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday,  April  23, 1993,  at  10  a.m., 
and  will  continue,  if  necessary,  on 
Monday,  April  26, 1993,  at  10  a.m.  in 
the  I.R.S.  Auditorium,  Seventh  Floor, 
1111  Constitution  Ave.,  NW., 
Washington,  DC  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 


submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Patricia 
McDermott  of  the  Office  of  the  Assistant 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-2T 

Bonds,  Employee  benefit  plans, 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements,  Securities, 
Trusts  and  Trustees. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U^.C  7805  *  *  * 

Par.  2.  Section  1.401(7)-0  is  amended 
by: 

1.  Removing  the  entries  for  §  1.401(f) — 
1 ,  paragraphs  (b)(1)  and  (2). 

2.  Revising  the  entry  for  § 
paragraph  (c)(6). 

3.  Redesignating  the  entries  for 

§  1.401(7) — 1,  paragraphs  (c)(22)  through 
(c)(24)  and  paragraphs  (c)(25)  through 
(c)(33),  as  §  1.401(7)— 1,  paragraphs 
(c)(23)  through  (c)(25)  and  (c)(27) 
through  (c){35)  respectively. 

4.  Adding  entries  for  §  1.401(7) — 1,  new 
paragraphs  (c)(22)  and  (c)(26). 

5.  Adding  entries  for  §  1.401(7)-3, 
paragraphs  (c)(2)(vi)  (A),  (B)  and  (C), 
(c)(2)(ix),  and  (d)(8)(iii)(D). 

6.  Removing  the  entry  for  §  1.401(7)— 

3,  paragraph  (e)(4),  and  redesignating 
the  entries  for  §  1.401(7)— 3,  paragraphs 
(e)(5)  and  (e)(6),  as  §  1.401(/j-3, 
paragraphs  (e)(4)  and  (e)(5), 
respectively. 

7.  Revising  the  entry  for  §  1.401(7)-3, 
paragraph  (g). 

8.  Adding  entries  for  §  1.401(7)-5, 
paragraphs  (b)(5)  (i)  and  (ii). 

9.  Adding  an  entry  for  §  1.401(7)-5, 
paragraph  (b)(8)(v). 

10.  Redesignating  the  entry  for 
§  1.401  (7>— 5,  paragraph  (c)(4),  as 
§  1.401(7)-5,  paragraph  (c)(5). 

11.  Adding  an  entry  for  §  1.401(7)-5t 
new  paragraph  (c)(4). 
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12.  The  added  and  revised  entries 
read  as  follows: 

f  1.401  (l)-0  Table  of  contents. 

•  *  *  *  * 

Section  1.401(l)-l  Permitted  disparity  with 
respect  to  employer-provided  contributions 
or  benefits. 

*  *  ft  *  * 

(c)  *  *  * 

(6)  Benefit,  right,  or  feature. 

*  *  *  *  * 

(22)  Nonhighly  compensated  employee. 

***** 

(26)  PIA. 

•  *  •  •  * 

Section  1.401  (l}-3  Permitted  disparity  for 
defined  benefit  plans. 

***** 

(c)  *  *  * 

(2)*  *  * 

(vi)  •  *  * 

(A)  In  general. 

(B)  Unit  credit  plans. 

(C)  Fractional  accrual  plans. 

•  *  *  *  • 

(ix)  PIA  offsets. 

***** 

(d)  •  *  • 

(8)  *  *  * 

(iii)  *  •  * 

(D)  Individual  disparity  reductions. 

*  •  *  *  * 

(g)  No  reductions  in  0.75  percent  factor  for 
ancillary  benefits. 

***** 

Section  1.401(l)-5  Overall  permitted 
disparity  limits 

***** 

(b)  *  *  • 

(5)*  *  * 

(i)  In  general. 

(ii)  PIA  offset  plans. 

*****' 

(8)*  *  * 

(v)  Fractional  accrual  plans. 

***** 

(c)  *  *  • 

(4)  Special  rules  for  greater  of  formulas  and 
offset  arrangements. 

(i)  Greater  of  formulas. 

(A)  In  general. 

(B)  Single  plan. 

(C)  Separate  satisfaction  by  formulas. 

(ii)  Offset  arrangements. 

(A)  In  general. 

(B)  No  other  plan. 

(C)  Separate  satisfaction  by  plans. 
***** 

Par.  3.  Section  1.401(7)— 1  is  amended 
as  follows: 

1.  The  fourth  sentence  of  paragraph 

(a)(1)  is  amended  by  removing  the 
reference  ”1.401(a)(4)-2(b)(3)”  and 
adding  “1.401(a)(4)— 2(b)(2)”  in  its  place. 

2.  The  last  sentence  of  paragraph 
(a)(3)  is  removed. 

3.  Paragraph  (b)  is  revised. 


4.  Paragraphs  (c)(2),  (6),  (9),  (17)(i), 
and  (19)  are  revised. 

5.  Paragraphs  (c)(22)  through  (c)(24) 
and  paragraphs  (c)(25)  through  (c)(33) 
are  redesignated  as  (c)(23)  through 
(c)(25)  and  (c)(27)  through  (c)(35) 
respectively,  and  new  paragraphs  (c)(22) 
and  (c)(26)  are  added. 

6.  Newly  designated  paragraph  (c)(35) 
is  revised. 

7.  The  additions  and  revisions  read  as 
follows: 

S 1 .401  (l)-1  Permitted  disparity  in 
employer-provided  contributions  or 
benefits. 

***** 

(b)  Relationship  to  other 
requirements.  Unless  explicitly 
provided  otherwise,  section  401  (/)  does 
not  provide  an  exception  to  any  other 
requirement  under  section  401(a).  Thus, 
for  example,  even  if  the  plan  complies 
with  section  401(7),  the  plan  may  not 
provide  a  benefit  lower  than  the 
minimum  benefit  required  under 
section  416.  Moreover,  a  plan  may  not 
adjust  benefits  in  any  manner  that 
results  in  a  decrease  in  any  employee’s 
accrued  benefit  in  violation  of  section 
411(d)(6)  and  section  411(b)(1)(G)  (for 
example,  as  a  result  of  an  increase  in 
covered  compensation).  However,  a 
plan  does  not  fail  to  satisfy  section 
401(7)  merely  because,  in  order  to 
comply  with  section  411,  an  employee's 
accrued  benefit  under  the  plan  is 
defined  as  the  greater  of  the  employee’s 
accrued  benefit  protected  under  section 
411(d)(6)  and  the  benefit  determined 
under  a  strict  application  of  the  plan’s 
benefit  formula  and  accrual  method.  See 
section  401(a)(15)  for  additional  rules 
relating  to  circumstances  under  which 
plan  benefits  may  not  be  decreased 
because  of  increases  in  social  security 
benefits. 

(c)  *  *  • 

(2)  Average  annual  compensation. 
“Average  annual  compensation”  means 
average  annual  compensation  within  the 
meaning  of  §  1.401(a)(4)— 3(e)(2). 

***** 

(6)  Benefit,  right,  or  feature.  “Benefit, 
right,  or  feature”  means  a  benefit,  right, 
or  feature  within  the  meaning  of 
§1.40l(a)(4)-12. 

***** 

(9)  Defined  contribution  plan. 
“Defined  contribution  plan”  means  a 
defined  contribution  plan  within  the 
meaning  of  §  1.410(b)-9.  In  addition,  for 
purposes  of  §§  1.401(7)1  through 
1.401(/)-6,  a  defined  contribution  plan 
includes  a  simplified  employee  pension 
as  defined  in  section  408(k)  (SEP),  other 
than  a  SEP  (or  portion  or  a  SEP)  that  is 
a  salary  reduction  arrangement 


described  in  section  408(k)(6) 

(SARSEP). 

***** 

(17)  Final  average  compensation — (i) 

In  general.  “Final  average 
compensation”  for  an  employee  means 
the  average  of  the  employee’s  annual 
section  414(s)  compensation  for  the  3- 
consecutive-year  period  ending  with  or 
within  the  plan  year  or  for  the 
employee’s  period  of  employment  if 
shorter.  The  year  in  which  an  employee 
terminates  employment  may  be 
disregarded  in  determining  final  average 
compensation.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  be  applied  consistently  with 
respect  to  all  employees.  For  example, 
if  the  plan  provides  that  the  year  in 
which  the  employee  terminates 
employment  is  disregarded  in 
determining  final  average 
compensation,  the  year  must  be 
disregarded  for  all  employees  who 
terminate  employment  in  that  year.  The 
plan  may  specify  any  3-consecutive-year 
period  ending  in  the  plan  year,  provided 
the  period  is  determined  consistently 
for  all  employees.  See  §  1.401(a)(4)- 
ll(d)(3)(iii)  and  §  1.414(s)— 1(f)  for  rules 
permitting  service  and  compensation 
with  another  employer  to  be  taken  into 
account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(7). 
***** 

(19)  Highly  compensated  employee. 
“Highly  compensated  employee”  means 
HCE  within  the  meaning  of 
§  1.401(a)(4)— 12. 

***** 

(22)  Nonhighly  compensated 
employee.  “Nonhighly  compensated 
employee”  means  NHCE  within  the 
meaning  of  §  1.401(a)(4) — 12. 

***** 

(26)  PIA.  “PIA”  or  "primary  insurance 
amount”  means  the  old-age  insurance 
benefit  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402)  payable  to 
each  employee  at  a  single  age  that  is  not 
earlier  than  age  62  and  not  later  than  age 
65.  PIA  must  be  determined  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee’s  offset  is 
determined.  Thus,  it  is  determined 
without  assuming  any  future  increases 
in  compensation,  any  future  increases  in 
the  taxable  wage  base,  any  changes  in 
the  formulas  used  under  the  Social 
Security  Act  to  determine  PIA  (for 
example,  changes  in  the  breakpoints),  or 
any  future  increases  in  the  consumer 
price  index.  However,  it  may  be 
assumed  that  the  employee  will 
continue  to  receive  compensation  at  the 
same  rate  as  that  received  at  the  time  the 
offset  is  being  determined,  until 
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reaching  the  single  age  described  in  the 
first  sentence  of  this  paragraph  (c)(26). 
PIA  must  be  determined  in  a  consistent 
manner  for  all  employees  and  in 
accordance  with  revenue  rulings  or 
other  guidance  provided  by  the 
Commissioner. 

*  *  *  *  • 

(35)  Year  of  service.  "Year  of  service” 
means  a  year  of  service  as  defined  in  the 
plan  for  purposes  of  the  benefit  formula 
and  the  accrual  method  under  the  plan, 
unless  the  context  clearly  indicates 
otherwise.  See  §  1.401{a)(4)-l  1(d)(3)  for 
rules  on  years  of  service  that  may  be 
taken  into  account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(f). 

S  1.401  (/)-2  (Amended] 

Par.  4.  Section  1.401(/)-2  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 

(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-2(b)(5)'‘  and 
addins  “‘1.401(a)(4)— 2(b)(4)’*  in  its  place. 

2.  Tne  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-8(b)(3){i)(E)'’  and 
adding  "1.401(a)(4)-8{b)(3)(i)(C)”  in  its 
place. 

Par.  5.  Section  1.401(/)-3  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “1.401(a)(4) — 3(b)(8)”  and 
adding  "1.401(a)(4)-3(b)(6)”  in  its  place. 

2.  The  third  sentence  of  paragraph 

(a) (1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-3(b)(7}{viii)”  and 
adding  “1.401(a)(4)— 3(b)(5)(viii)“  in  its 
place. 

3.  The  first  sentence  of  paragraph 

(b) (4)(iii)(Q  is  amended  by  removing 
the  reference  “1.401(a)(4)-3(d)(5)(iv)” 
and  adding  “1.401(a)(4)-12”  in  its 
place. 

4.  Paragraph  (b)(4)(iii)(E)  is  revised. 

5.  Example  9  in  paragraph  (b)(5)  is 
revised. 

6.  Paragraph  (c)(2Ki)  is  amended  by 
removing  the  reference  “paragraphs 

(c) (2)(ii)  through  (viii)”  and  adding 
“paragraphs  (c)(2)(ii)  through  (ix)”  in  its 
place. 

7.  Paragraph  (c)(2)(ii)  is  amended  by 
removing  the  reference  “or  1.401(a)(4)- 
3(b)(5)(i)(B).” 

8.  Paragraph  (c)(2)(iii)  introductory 
text  is  amended  by  removing  the 
reference  "or  1.401(a)(4}-3(b)(5)(i)(B)." 

9.  Paragraph  (c)(2)(vi)  is  revised. 

10.  Paragraph  (c)(2)(ix)  is  added. 

11.  Example  2  in  paragraph  (c)(3)  is 
amended  by  removing  the  reference 
“1.401(a)(4)-3(b)(5)(i)(B)”  and  adding 
“  1 .401(a)(4)-3(b)(4)(i)(B)"  in  its  place. 

12.  Paragraph  (d)(8)(iii)  introductory 
text  is  revised. 


13.  Paragraph  (d)(8)(iii)(D)  is  added. 

14.  Paragraph  (e)(1)  is  amended  by 
removing  the  reference  "(e)(4)”  from  the 
second  sentence  and  adding  “(g)”  in  its 
place  and  by  removing  the  reference 
"(e)(5)”  from  the  fourth  sentence  and 
adding  “(e)(4)”  in  its  place. 

15.  Paragraph  (e)(4)  is  removed  and 
paragraphs  (e)(5)  and  (e)(6)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(5)  respectively. 

16.  Newly  designated  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
reference  “(e)(5)(ii)”  and  adding 
”(e)(4)(ii)”  in  its  place. 

17.  Newly  designated  paragraph 
(e)(4)(ii)  is  amended  by  removing  the 
reference  “(e)(5)(ii)”  and  adding 
“(e)(4)(ii)”  in  its  place. 

18.  Example  6  in  newly  designated 
paragraph  (e)(5)  is  amended  by 
removing  the  phrase  “(other  than  a 
temporary  disability  benefit)”  from  the 
seventh  sentence. 

19.  Paragraphs  (g)  and  (h)  are  revised. 

20.  The  added  and  revised  provisions 
read  as  follows: 

$  1 .401  (/)-3  Permitted  disparity  for  defined 
benefit  plans. 

*  *  *  *  * 

(b)  *  *  * 

(4)  *  *  * 

(iii)  *  *  * 

(E)  Section  417(e)  exception.  A  plan 
will  not  fail  to  satisfy  this  paragraph  (b) 
merely  because  the  disparity  in  a  benefit 
that  is  subject  to  the  interest  rate 
restrictions  of  sections  401(a)(ll)  and 
417(e)  exceeds  the  maximum  disparity 
that  would  otherwise  be  allowed  under 
this  paragraph  (b)  if  the  increase  in 
disparity  is  required  to  satisfy 
§  1.417(e)-l(d).  In  applying  the 
exception  in  this  paragraph  (b)(4)(iii)(E), 
for  purposes  of  determining  what  is 
required  under  §  1.417(e) — 1(d),  a  plan 
may  use  the  rate  described  in  §  1.417(e)- 
l(d)(2)(i)  for  all  employees,  without 
regard  to  whether  the  present  value  of 
an  employee's  vested  benefit  exceeds 
$25,000. 

(5)  *  *  * 

Example  9.  Plan  U  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  1.0  percent  of 
average  annual  compensation  up  to  the 
integration  level,  plus  1.7  percent  of 
average  annual  compensation  in  excess 
of  the  integration  level,  for  each  year  of 
service  up  to  35,  payable  in  the  form  of 
a  straight  life  annuity.  Plan  U  provides 
a  single  sum  optional  form  of  oenefit  at 
normal  retirement  age  equal  to  100 
times  the  monthly  annuity  payable  at 
that  age.  Thus,  if  an  employee  elects  the 
single  sum  optional  form  of  benefit,  the 
base  portion  of  the  single  sum  benefit  is 
8.33  percent  (100  times  1.0  percent/12) 


of  average  annual  compensation  up  to 
the  integration  level  per  year  of  service, 
and  the  excess  portion  of  the  single  sum 
benefit  is  14.17  percent  (100  times  1.7 
percent/12)  of  average  annual 
compensation  in  excess  of  the 
integration  level  per  year  of  service. 

Each  respective  portion  of  the  single 
sum  option  is  normalized  to  a  straight 
life  annuity  commencing  at  normal 
retirement  age,  using  8-percent  interest 
and  the  UP-84  mortality  table.  After 
normalization,  the  base  portion  of  the 
benefit  is  1.02  percent  of  average  annual 
compensation  up  to  the  integration 
level,  and  the  excess  portion  of  the 
benefit  is  1.73  percent  of  average  annual 
compensation  in  excess  of  the 
integration  level.  The  single  sum 
optional  form  of  benefit  satisfies  this 
paragraph  (b)  because  the  disparity 
provided  in  the  optional  form  of  benefit 
does  not  exceed  the  maximum  excess 
allowance. 

(c)  *  *  * 

(2)  *  *  * 

(vi)  Overall  permitted  disparity — (A) 
In  general.  The  benefit  formula  provides 
that,  with  respect  to  each  employee's 
years  of  service  after  reaching  the 
cumulative  permitted  disparity  limit 
applicable  to  the  employee  under 
§  1 .401  (/) — 5{c),  employer-provided 
benefits  are  determined  with  respect  to 
the  employee's  total  average  annual 
compensation  at  a  rate  equal  to  the 
nondisparate  percentage.  For  purposes 
of  this  paragraph  (c)(2)(vi),  the 
nondisparate  percentage  is  generally  the 
excess  benefit  percentage  or  gross 
benefit  percentage  otherwise  applicable 
under  tne  benefit  formula  to  an 
employee  with  the  same  number  of 
years  of  service. 

(B)  Unit  credit  plans.  In  the  case  of  a 
unit  credit  plan  described  in 

§  1.401(a)(4)— 3(b)(3),  if  the  411(b)(1)(B) 
limit  percentage  is  less  than  the 
nondisparate  percentage,  the 
411(b)(1)(B)  limit  percentage  must  be 
substituted  for  the  nondisparate 
percentage.  For  this  purpose,  the 
411(b)(1)(B)  limit  percentage  is  133V* 
percent  of  the  smallest  base  benefit 
percentage,  or  133V*  percent  of  the 
smallest  difference  between  the  gross 
benefit  percentage  and  the  offset 
percentage,  whichever  is  applicable, 
where  the  smallest  base  benefit 
percentage  or  difference  is  determined 
by  reference  to  the  benefit  formula  as 
applied  to  employees  with  no  more 
years  of  service  than  the  employee. 

(C)  Fractional  accrual  plans.  In  the 
case  of  a  fractional  accrual  plan 
described  in  §  1.401(a)(4) — 3{bK4),  the 
benefit  formula  must  provide  for  the 
nondisparate  percentage  with  respect  to 
years  of  service  after  the  employee 
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would  reach  the  cumulative  permitted 
disparity  limit  applicable  to  the 
employee  under  §  1.401(/)— 5(c)  as 
modified  by  this  paragraph  (c)(2)(vi)(C). 
Solely  for  purposes  of  this  paragraph 

(c) (2)(vi)(C),  the  employee's  annual 
disparity  fractions  (and  thus  the  year  in 
which  the  employee  would  reach  the 
cumulative  permitted  disparity  limit) 
are  determined  using  the  disparity 
provided  under  the  benefit  formula 
(rather  than  the  special  rule  for 
fractional  accrual  plans  in  §  1.401(f)- 
5(b)(8)(v)). 

***** 

(ix)  PIA  offsets.  In  the  case  of  an  offset 
plan,  the  plan  provides  that  the  offset 
applied  to  each  employee’s  benefit  is 
the  lesser  of  a  specified  percentage  of 
the  employee’s  PIA  and  cm  offset  that 
otherwise  satisfies  the  requirements  of 
this  section  (the  “section  401(f) 
overlay”).  The  specified  percentage  of 
PIA  must  be  the  same  for  all  employees 
with  the  same  number  of  years  of 
service.  In  the  case  of  a  plan  that 
determines  each  employee’s  accrued 
benefit  under  the  fractional  accrual 
method  of  section  411(b)(1)(C),  the 
specified  percentage  of  PIA  is  deemed  to 
be  the  same  for  all  employees  with  the 
same  number  of  years  of  service  if  the 
plan  satisfies  either  of  the  deemed 
uniformity  rules  in  paragraph  (c)(2)(ii) 
or  (iii)  of  this  section,  substituting 
“offset,  expressed  as  a  percentage  of 
PIA,  per  year  of  service”  for  the  term 
“offset  percentage”  (in  addition  to 
satisfying  either  of  those  rules  with 
respect  to  the  section  401(f)  overlay). 
***** 

(d)  *  *  * 

(8)  *  *  * 

(iii)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 

(d) (8)(iii)  is  satisfied  only  if  at  least  one 
of  the  following  tests  in  paragraphs 
(d)(8)(iii)  (A)  through  (D)  of  this  section 
is  satisfied. 

***** 

(D)  Individual  disparity  reductions. 
This  test  is  satisfied  only  if  the  plan  is 
an  offset  plan  that  uses  an  offset  level 
of  each  employee’s  final  average 
compensation  and  makes  individual 
disparity  reductions  as  permitted  under 
paragraph  (d)(9)(iii)(B)  of  this  section. 
***** 

(g)  No  reductions  in  0. 75-percent 
factor  for  ancillary  benefits.  For 
purposes  of  applying  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance  under  paragraph  (b)  (2)  or  (3) 
of  this  section,  no  reduction  is  made  to 
the  0.75-percent  factor  merely  because 
the  plan  provides  disparity  in  qualified 
disability  benefits  (within  the  meaning 
of  section  411(a)(9))  or  preretirement 


death  benefits  and  the  relevant  benefits 
are  payable  before  an  employee’s  social 
security  retirement  age. 

(h)  Benefits  attributable  to  employee 
contributions  not  taken  into  account. 
Benefits  attributable  to  employee 
contributions  to  a  defined  benefit  plan 
are  not  taken  into  account  in 
determining  whether  the  disparity 
provided  under  a  defined  benefit  excess 
plan  or  an  offset  plan  exceeds  the 
maximum  permitted  disparity  described 
in  paragraph  (b)  of  this  section.  See 
§  1.401(a)(4)— 6(b)  for  methods  of 
determining  the  employer-provided 
benefit  under  a  plan  that  includes 
employee  contributions  not  allocated  to 
separate  accounts  (i.e.,  a  contributory 
DB  plan),  including  §  1.401(a)(4)- 
6(b)(2)(iii)(B)  for  adjustments  to  the  base 
and  excess  benefit  percentages  or  the 
gross  benefit  percentage  under  a  section 
401(f)  plan.  If,  after  adjustment,  the 
employee’s  base  benefit  percentage  or 
gross  benefit  percentage  (whichever  is 
applicable)  is  less  than  zero,  such 
percentage  is  deemed  to  be  zero  for 
purposes  of  the  maximum  excess 
allowance  or  maximum  offset  allowance 
under  paragraph  (b)  (2)  or  (3)  of  this 
section. 

Par.  6.  Section  1.401(f)— 5  is  amended 
as  follows: 

1.  Paragraph  (b)(5)  is  revised. 

2.  Paragraph  (b)(8)(v)  is  added. 

3.  Paragraph  (c)(3)(i)  is  revised. 

4.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(5)  and  a  new  paragraph 
(c)(4)  is  added. 

5.  Newly  designated  paragraph  (c)(5) 
is  amended  by  adding  a  new  Example 
5. 

6.  The  added  and  revised  provisions 
read  as  follows: 

§  1.401(f)— 5  Overall  permitted 

disparity  limits. 

***** 

(b)  *  *  * 

(5)  Annual  offset  plan  disparity 
fraction — (i)  In  general.  For  a  plan  year, 
the  annual  offset  plan  disparity  fraction 
for  an  employee  benefiting  under  an 
offset  plan  that  is  a  section  401(f)  plan 
is  a  fraction — 

(A)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for 
the  plan  year;  and 

(B)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 

§  1.401(f)3(b)(3)  for  the  plan  year. 

(ii)  PIA  offset  plans.  In  the  case  of  an 
offset  plan  that  applies  an  offset  of  a 
specified  percentage  of  the  employee’s 
PIA,  as  permitted  under  §  1.401(f)- 
3(c)(2)(ix),  the  numerator  of  the  annual 
offset  plan  disparity  fraction  is  the  offset 
percentage  used  in  the  section  401(f) 
overlay  under  the  plan. 
***** 


(8)  *  *  *  * 

(v)  Fractional  accrual  plans.  If  a 
section  401(f)  plan  determines  each 
employee’s  accrued  benefit  under  the 
fractional  accrual  method  of  section 
411(b)(1)(C),  the  numerator  of  an 
employee’s  fraction  is  based  on  the 
disparity  provided  in  the  benefit 
accrued  for  the  employee  for  the  plan 
year. 

***** 

(c)  *  *  * 

(3)  Determination  of  total  annual 
disparity  fractions  for  prior  years — (i) 
Pre-effective  date  years.  For  each  of  the 
employee’s  years  of  service,  not  to 
exceed  35,  under  all  plans  as  of  the  end 
of  the  last  plan  year  beginning  before 
January  1, 1989,  the  employee’s  total 
annual  disparity  fraction  is  one. 
***** 

(4)  Special  rules  for  greater  of 
formulas  and  offset  arrangements — (i) 
Greater  of  formulas — (A)  In  general.  A 
defined  benefit  plan  that  is  a  section 
401(f)  plan  and  that  provides  a  benefit 
equal  to  the  greater  of  the  benefits 
determined  under  two  or  more  formulas 
is  deemed  to  satisfy  the  cumulative 
permitted  disparity  limit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(i)(B)  and  (C)  of  this 
section  is  satisfied.  For  this  purpose,  a 
plan  that  uses  a  fresh-start  formula  that 
determines  each  employee's  accrued 
benefit  as  the  greater  of  two  amounts 
under  §  1 .401(a)(4)— 13(c)(4)(ii)  or  (iii) 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  determined  under  two  or 
more  formulas. 

(B)  Single  plan.  The  employee  has 
never  benefited  under  another  plan 
taken  into  account  under  paragraph 
(a)(3)  of  this  section  that  is  a  section 
401(f)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
For  this  purpose,  if  the  benefit  under  the 
plan  is  offset  in  an  offset  arrangement 
described  in  paragraph  (b)(8)(iii)(B)  of 
this  section,  the  other  plan  is 
disregarded. 

(C)  Separate  satisfaction  by  formulas. 
Each  formula  under  the  plan  would 
satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan.  In  the  case  of 

a  current  formula  that  applies  to  the 
employee’s  total  years  of  service  (as,  for 
example,  under  §  1.401(a)(4)- 
13(c)(4)(ii)(B)  or  (iii)(B)j,  for  purposes  of 
determining  whether  that  formula 
would  satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan,  the  special  rule 
for  pre-effective  date  years  under 
paragraph  (c)(3)(i)  of  this  section  may  be 
disregarded. 
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(ii)  Offset  arrangements — (A)  In 
general.  If  a  defined  benefit  plan  is  a 
section  401(7)  plan  and  the  benefit  under 
the  plan  is  offset  in  an  offset 
arrangement  described  in  paragraph 
(b)(8)(iii)(B)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative 
permitted  disparity  limit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(ii)(B)  and  (C)  of  this 
section  is  satisfied. 

(B)  No  other  plan.  Except  for  the  plans 
in  the  offset  arrangement,  the  employee 
has  never  benefited  under  another  plan 
taken  into  account  under  paragraph 

(a)(3)  of  this  section  that  is  a  section 
401(/)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 

(C)  Separate  satisfaction  by  plans. 

The  plan  under  which  the  benefit  is 
being  offset  would  satisfy  the 
cumulative  permitted  disparity  limit  if 
no  offset  applied,  and  the  other  plan  in 
the  offset  arrangement  would  satisfy  the 
cumulative  permitted  disparity  limit  if 
no  other  plan  were  taken  into  account 
under  paragraph  (a)(3)  of  this  section. 


Example  5.  (a)  Plan  O  is  a  noncontributory 
defined  benefit  excess  plan.  Plan  O  uses  a 
normal  retirement  age  of  65  and  contains  no 
provision  that  would  require  a  reduction  in 
the  0.75-percent  factor  under  §  1.401(7)- 
3(b)(2).  Plan  O  provides  an  employee  whose 
social  security  retirement  age  is  65  with  the 
greater  of  the  benefits  determined  under  two 
formulas.  The  first  formula  provides  a  benefit 
of  1  percent  of  average  annual  compensation 
up  to  covered  compensation,  plus  1.75 
percent  of  average  annual  compensation 
above  covered  compensation,  for  each  year  of 
service  up  to  35.  The  second  formula 
provides  a  benefit  of  1  percent  of  average 
annual  compensation  up  to  covered 
compensation,  plus  1.6  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
40. 

(b)  Under  paragraph  (b)(4)  of  this  section, 
an  employee's  annual  defined  benefit  excess 
plan  fraction  for  each  of  the  35  years  under 
the  first  formula  is  0.75/0.75  or  one,  and  an 
employee’s  annual  defined  benefit  excess 
plan  fraction  for  each  of  the  40  years  under 
the  second  formula  is  0.6/0.75  or  0.8.  Under 
paragraph  (b)(8)(ii)  of  this  section,  an 
employee's  annual  defined  benefit  excess 
plan  fraction  (and  total  annual  disparity 
fraction  because  the  employee  benefits  only 
under  Plan  O)  for  the  plan  year  is  the  larger 
fraction  under  the  two  formulas  or  one. 
Therefore,  after  35  years,  the  employee  has  a 
cumulative  disparity  fraction  of  35.  The 
disparity  provided  under  the  second  formula 
for  years  of  service  after  35  thus  exceeds  the 
cumulative  permitted  disparity  limit  unless 
the  plan  qualifies  for  the  special  rule  in 
paragraph  (c)(4)(i)  of  this  section. 

(c)  Assume  the  condition  in  paragraph 

(c)(4Hi)(B)  of  this  section  is  satisfied  because 
no  employee  has  benefited  under  another 
plan  taken  into  account  under  paragraph 
(a)(3)  of  this  section.  In  addition,  the  largest 


cumulative  disparity  fraction  possible  under 
the  first  formula  is  35  times  one  or  35,  and 
the  largest  cumulative  disparity  fraction 
possible  under  the  second  formula  is  40 
times  0.8  or  32.  Thus,  the  requirement  of 
paragraph  (c)(4)(i)(C)  of  this  section  is  also 
satisfied  because  each  formula  would  satisfy 
the  cumulative  permitted  disparity  limit  if  it 
were  the  only  formula  under  the  plan.  Under 
paragraph  (c)(4)(i)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative  permitted 
disparity  limit  with  respect  to  an  employee 
whose  social  security  retirement  age  is  65. 
***** 

Par.  7.  Section  1.401(7)— 6,  as  proposed 
on  August  10, 1992  (57  FR  35539),  is 
amended  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

§  1 .401  (/>- 6  Effective  dates  and  transition 
rules. 

***** 

(b)  *  *  * 

(4)  Defined  benefit  plans.  A  defined 
benefit  excess  plan  or  offset  plan 
satisfies  section  401(7)  with  respect  to  all 
plan  years,  and  benefits  attributable  to 
all  plan  years,  beginning  on  or  after  the 
effective  date  of  these  regulations,  as  set 
forth  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  section,  by  satisfying  the  applicable 
requirements  of  §§  1.401(7)-1  through 
1.401(7)— 5  and  the  requirements  of 
§  1.401(a)(4) — 13(c)  (and  §  1.401(a)(4)- 
13(d),  if  applicable),  using  a  fresh-start 
date  that  is  on  or  after  December  31, 
1988,  and  before  the  effective  date  of 
these  regulations.  A  defined  benefit 
excess  plan  or  offset  plan  that  does  not 
satisfy  section  401(7)  with  respect  to  all 
plan  years  beginning  on  or  after  the 
effective  date  of  these  regulations  may, 
under  the  rules  of  §  1.401(a)(4)-13(c) 
(and  §  1.401(a)(4)-13(d),  if  applicable), 
satisfy  section  401(7)  for  plan  years 
beginning  after  a  fresh-start  date  by 
satisfying  the  applicable  requirements  of 
§§  1.401(7)-1  through  1.401(7)-5  after  the 
fresh-start  date. 

*  *  *  *  * 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-9136  Filed  4-16-93:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300282;  FRL-4576-3] 

RIN  No.  2070-AC18 

Urea-Formaldehyde  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
urea-fomaldehyde  copolymer  (CAS  No. 
9011-05-6)  when  used  as  an  inert 
ingredient  (encapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops  only.  ICI  Agricultural 
Products  requested  this  proposed  rule. 
DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300282],  must  be  received  on  or  before 
May  21, 1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  Crystal 
Mall  Bldg.  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  ICI  Agricultural  Products, 
Wilmington,  DE  19897,  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
proposes  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  urea-formaldehyde  copolymer  when 
used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
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ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk.  The  Agency  has  decided  that  the 
data  normally  required  to  support  the 
proposed  tolerance  exemption  for  Urea- 
formaldehyde  copolymer  will  not  need 
to  be  submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
“polymers,”  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer’s  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Urea-formaldehyde  copolymer  conforms 
to  the  definition  of  a  polymer  given  in 
40  CFR  723.250(b)(ll)  and  meets  the 
following  criteria  which  are  used  to 
identify  low  risk  polymers: 

1.  The  minimum  average  molecular 
weight  of  the  above-mentioned 
copolymer  is  30,000.  Substances  with 
molecular  weights  greater  than  400  are 
generally  not  readily  absorbed  through 


the  intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000  are 
generally  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  are  generally  incapable 
of  eliciting  a  toxic  response. 

2.  The  above-mentioned  copolymer  is 
not  a  cationic  polymer,  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  copolymer 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  copolymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  “hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymer 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d)(3)(ii). 

6.  The  above-mentioned  copolymer  is 
not  a  biopolymer,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  The  above-mentioned  copolymer  is 
not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  copolymer 
does  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9.  The  above-mentioned  copolymer  is 
not  designed  or  reasonably  anticipated 
to  substantially  degrade,  decompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that  when  used  in  accordance  with  good 
agricultural  practice  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration  • 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 


408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300282).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  April  8, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

Part  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

$  180.1001  Exemption*  from  the 
requirement  of  a  tolerance. 

*  *  *  * 

* 

(d)  *  *  * 
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Inert  ingredients 

Limits 

Uses 

•  •  • 

Urea-formaldehyde  copolymer  (minimum  average  molecular 
weight  30,000);  CAS  No.  9011-05-6. 

• 

•  • 

***** 

IFR  Doc.  93-8958  Filed  4-20-93;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Parts  1610  and  1611 

Use  of  Funds  From  Sources  Other 
Than  the  Corporation;  Eligibility 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Withdrawal  of  Proposed  Rules. 

SUMMARY:  This  document  withdraws 
proposed  amendments  to  regulations 
which  govern  recipients’  use  of  non-LSC 
funds  and  which  set  guidelines  for 
eligibility  for  LSC-funded  legal 
assistance.  This  withdrawal  is  intended 
to  reflect  congressional  intent  that  LSC 
grantees  not  be  subject  to  any 
amendments  to  these  regulations  that 
were  not  in  operational  effect  on 
October  1, 1988. 

DATES:  The  proposed  rules  are 
withdrawn  on  April  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  (202)  336- 
8810. 

SUPPLEMENTARY  INFORMATION:  On 

January  3, 1989,  the  Legal  Services 
Corporation  published  proposed 
revisions  to  45  CFR  part  1610  on  use  of 
non-LSC  funds,  54  FR  46  (Jan.  3, 1989); 
and  to  45  CFR  part  1611  on  eligibility, 

54  FR  48  (Jan.  3, 1989).  Public 
comments  were  received  and 
considered.  The  LSC  Board  of  Directors 
(“Board”)  Committee  on  Operations  and 
Regulations  (“Committee”)  held  public 
hearings  on  the  proposed  regulations  at 
its  meeting  in  Atlanta,  Georgia,  on 
March  2, 1989,  and  in  Alexandria, 
Virginia,  on  April  13, 1989.  At  the 
Virginia  meeting,  the  Committee  voted 
to  recommend  to  the  LSC  Board  the 
proposed  revisions  with  amendments. 
On  April  14, 1989,  the  Board  voted  to 
accept  the  committee  recommendations. 

The  amendments  were  never 
published  as  final,  largely  due  to  a 
congressional  prohibition  against  their 
implementation  that  first  appeared  in 
LSC’s  Fiscal  Year  1990  appropriations 
act,  Pub.  L.  101-162, 103  Stat.  1036-37 
(1989).  This  prohibition,  which  has 
been  retained  in  all  subsequent 


appropriations  acts  for  LSC,  provides 
that  LSC  grants  and  contracts  shall  not 
be  subject  to  any  amendments  to 
regulations  relating  to  the  use  of  private 
funds  (45  CFR  parts  1610  and  1611)  that 
were  not  in  operational  effect  on 
October  1, 1988.  See  Pub.  L.  102-395, 
106  Stat.  1875  (1992),  incorporating 
Pub.  L.  101-515, 104  Stat.  2153  (1990). 

Due  to  the  consistent  use  of  this 
restriction  in  LSC’s  appropriations  acts, 
the  Corporation  gave  notice  of  and 
requested  public  comment  on  its 
proposal  to  withdraw  the  proposed 
revisions  to  the  rule  as  published  at  54 
FR  46  (Jan.  3. 1989)  and  54  FR  48  (Jan. 

3, 1989).  See  57  FR  33698  (July  30, 

1992). 

LSC  received  and  reviewed  written 
public  comments.  In  addition,  public 
hearings  were  held  variously  by  the 
Committee  and  the  Board  in 
Minneapolis,  Minnesota  (Sept.  24, 

1992),  Washington,  DC  (October  19, 
1992),  Lake  Buena  Vista,  Florida 
(December  7, 1992),  Washington,  DC 
(Jan.  29, 1993)  and  Phoenix,  Arizona 
(February  22, 1993). 

The  Board  voted  on  February  22, 

1993,  to  withdraw  the  proposed 
amendments  to  the  rules  in  order  to 
conform  to  Congress’  intent  that  LSC 
grants  and  contracts  not  be  subject  to 
any  amendments  to  regulations  relating 
to  the  use  of  private  funds  (45  CFR  parts 
1610  and  1611)  that  were  not  in 
operational  effect  on  October  1, 1988. 
Therefore,  for  the  foregoing  reasons, 

LSC  is  withdrawing  the  proposed 
amendments  to  the  rules  as  published  at 
54  FR  46  (Jan.  3, 1989)  and  54  FR  48 
(Jan.  3, 1989). 

Dated:  April  14, 1993. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  93-9077  Filed  4-20-93;  8:45  am) 

BILLING  CODE  7050-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  91-35;  FCC  93-138] 

Operator  Services  Access  and  Pay 
Telephone  Compensation 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  now 
reaffirming  that  international  blocking 
services  must  be  tariffed  at  the  federal 
level,  refusing  to  extend  the  date  by 
which  these  services  are  to  be  in  place, 
and  refusing  to  waive  rules  allowing  the 
local  exchange  companies  (LECs)  to  file 
federal  tariffs  cross-referencing  state 
international  blocking  tariffs.  The 
intended  effect  of  the  action  is  to 
provide  consumers  with  greater  access 
to  the  interexchange  carrier  (IXC)  of 
their  choice  while  not  exposing 
aggregators  to  an  undue  risk  of  toll  fraud 
or  imposing  undue  burdens  on  the 
LECs. 

DATES:  Comments  must  be  filed  no  later 
than  May  10, 1993;  Reply  Comments 
must  be  filed  no  later  than  June  9, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  David,  Tariff  Division, 
Common  Carrier  Bureau.  (202)  632- 
6387. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Further 
Notice  of  Proposed  Rule  Making  in  CC 
Docket  No.  91-35  [FCC  93-138], 
adopted  March  11, 1993,  and  released 
April  9, 1993.  The  full  text  of  the  item 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239)  of  the 
Federal  Communications  Commission, 
1991  M  Street,  NW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission’s  duplicating 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800. 

Previous  legislative  and 
administrative  actions  relating  to  the 
practices  of  operator  services  providers 
(OSPs)  have  included  a  general 
Commission  rule  making  proceeding, 

CC  Docket  No.  90-313,  federal 
legislation,  and  the  current  proceeding, 
CC  Docket  No.  91-35.  On  March  15, 
1991,  the  Commission  proposed  rules  in 
this  docket  regarding,  among  other 
things,  the  access  and  pay  telephone 
compensation  issues  for  operator 
services,  Policies  and  Rules  Concerning 
Operator  Service  Access  and  Pay 
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Telephone  Compensation,  CC  Docket 
91-35:  Notice  of  Proposed  Rule  Making, 
56  FR  11136  (1991)  (hereinafter  NPRM). 
In  the  first  Report  and  Order,  56  FR 
40844,  August  16, 1991,  we  ordered  all 
call  aggregators  to  unblock  10XXX 
accessbut  refrained  from  requiring LECs 
to  offer  blocking  and  screening  services 
which  would  help  call  aggregators 
protect  themselves  from  losses  due  to 
fraud.  In  our  Reconsideration  Order,  57 
FR  109§B,  April  1, 1992,  however,  we 
ordered  LECs  to  federally  tariff  by 
January  10, 1993,  services  which  would 
block  international  direct-dialed 
sequences  (011+  and  10XXX-011+).  We 
also  required  the  LECs  to  offer  OLS  and 
BNS,  which  indicate  to  operator  service 
providers  any  billing  restrictions  on 
lines  to  which  a  caller  may  seek  to  bill 
a  call.  We  seek  further  comment  on 
whether  the  Commission  should  require 
LECs  to  provide  international  blocking 
services  to  a  broader  class  of  customers 
and  on  whether  the  Commission  should 
set  minimum  standards  and  require 
federal  tariffing  for  OLS  and  BNS 
services. 

Because  of  the  apparent  interest  of 
some  parties,  we  also  solicit  additional 
comment  on  whether  we  should  require 
that  LECs  make  their  international  call 
blocking  services  available  to  all 
customers,  rather  than  just  aggregators. 
Specifically,  we  request  comment  on 
whether  a  discrete  federally  tariffed 
international  call  blocking  service  is 
useful  in  helping  non-aggregator 
business  customers  prevent  toll  fraud 
and  whether  it  should  also  be  available 
to  residential  customers.  We  recognize 
that  imposing  such  requirements  on 
carriers  might  prove  burdensome. 
Accordingly,  we  seek  comment  on  the 
nature  and  extent  of  such  burdens  or 
administrative  problems  as  well  as  on 
the  benefits  to  consumers  in  terms  of 
providing  protection  against  toll  fraud. 

We  solicit  additional  comment  on 
whether  state  or  federal  tariffing  of  LEC 
OLS  services  would  better  serve  the 
public  interest  and  prevent  toll  fraud. 
We  specifically  request  comment  on 
whether  the  LECs’  existing  federally 
tariffed  ANI II  or  Flex  ANI  services 
would  meet  the  requirements  of  the 
Reconsideration  Order.  We  also  request 
comment  on  what  additional  codes  have 
been,  or  could  be,  assigned  by  Bellcore 
to  provide  more  detail  about  different 
classes  of  aggregator  service  and 
whether  we  should  require  that  those 
codes  be  implemented  by  the  LECs  as 
Flex  ANI  is  deployed.  We  also  solicit 
comments  on  our  proposed 
requirements  for  OLS.  Finally,  we 
request  comments  on  how,  if  state 
tariffing  of  OLS  is  allowed,  the 
Commission  could  ensure  that  state 


tariffed  services  would  meet  those 
minimum  standards. 

We  solicit  comments  on  whether 
federal  tariffing  of  BNS  is  technically 
and  otherwise  feasible.  We  also  solicit 
comments  on  whether  and  if  so,  how, 
this  service  could  be  offered  to 
aggregators  rather  than  OSPs  and  how 
this  requirement  would  affect  BNS 
services  tariffed  at  the  state  level.  We 
also  seek  comment  on  whether  the 
LECs’  federal  LIDB  tariffs  need  to  be 
amended  to  provide  a  BNS  service  that 
is  available  to  aggregators  and  others. 

In  this  Further  Notice  of  Proposed 
Rule  Making,  we  have  sought  comment 
on  the  steps  the  LECs  must  take  to  meet 
our  requirement  that  they  provide  OLS 
and  BNS  services  and  on  whether  LECs 
should  be  required  to  offer  international 
call  blocking  services  to  a  wider  class  of 
customers. 

Ex  Parte 

This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Regulatory  Flexibility  Analysis 

We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,  5  U.S.C.  605(b)  does  not  apply 
to  this  rule  making  proceeding  because 
if  promulgated,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  definition  of  a  “small  entity”  in 
section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  companies  do  not  qualify  as 
small  entities  because  they  have  a 
nationwide  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Commission  has  found  all 
exchange  carriers  to  be  dominant  in  the 
Competitive  Carrier  proceeding,  85  FCC 
2d  1,  23-24  (1980).  To  the  extent  that 
small  telephone  companies  will  be 
affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  “small  entities.” 
Although  we  do  not  find  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proceeding,  this  Commission  has 
an  ongoing  concern  with  the  effect  of  its 
rules  and  regulation  on  small  business 
and  the  customers  of  the  regulated 
carriers.  The  Secretary  shall  send  a  copy 
of  the  Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq. 

It  is  further  ordered  That,  pursuant  to 
sections  1,  4,  201-205,  226  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154,  201-205, 
226  and  303(r),  that  a  further  notice  of 
proposed  rulemaking  is  issued. 

It  is  further  ordered,  pursuant  to 
§§  1.415  and  1.419  of  the  Commission’s 
rules,  47  CFR  1.415  and  1.419,  that  all 
interested  parties  may  file  comments  on 
the  issues  in  paragraphs  14,  22  and  25 
on  which  comment  is  specifically 
sought  by  May  10, 1993  and  reply 
comments  by  June  9, 1993.  All  relevant 
and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments,  reply 
comments  and  supporting  comments.  If 
participants  wish  each  Commissioner  to 
have  a  personal  copy  of  their  comments, 
an  original  plus  nine  copies  must  be 
filed.  Comments  and  reply  comments 
should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 

It  is  further  ordered  That  the  Chief  of 
the  Common  Carrier  Bureau  is  delegated 
authority  to  require  the  submission  of 
additional  information,  make  further 
inquires,  and  modify  the  dates  and 
procedures  if  necessary  to  provide  for  a 
fuller  record  and  a  more  efficient 
proceeding. 

It  is  further  ordered  That,  the 
Secretary  shall  send  a  copy  of  this 
Further  notice  of  Proposed  rulemaking, 
including  the  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981). 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-9275  Filed  4-20-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 


[Docket  No.  93-07;  Notice  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  (NHTSA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  correction. 


SUMMARY:  This  notice  corrects  errors 
made  in  a  February  23. 1993  notice 
proposing  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  105, 
Hydraulic  Brake  Systems  to  establish 
stopping  distance  performance 
requirements  for  medium  and  heavy 
vehicles  that  are  equipped  with 
hydraulic  brake  systems.  The  NFRM 
contained  certain  incorrect  references  in 
the  regulatory  text  and  Table  II 


inadvertently  omitted  reference  to 
certain  stopping  distances. 

DATES:  Comments  on  Docket  No.  93-07; 
Notice  1  must  be  received  by  NHTSA  no 
later  than  May  24, 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  93-07;  Notice  1  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Docket  hours  are  9:30  a.m.  to 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Soodoo,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (202-  366-5892). 

SUPPLEMENTARY  INFORMATION:  On 
February  23, 1993,  NHTSA  published  a 
notice  of  proposed  rulemaking  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  105,  Hydraulic  Brake  Systems,  to 
establish  stopping  distance  performance 
requirements  for  medium  and  heavy 
vehicles  that  are  equipped  with 
hydraulic  brake  systems.  (58  FR  11003) 


The  NPRM's  regulatory  text  contained 
certain  incorrect- references,  and  Table  II 
inadvertently  omitted  reference  to 
certain  stopping  distances.  This  notice 
corrects  those  errors. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

« 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
105,  Hydraulic  Brake  Systems,  in  Title 
49  of  the  Code  of  Federal  Regulations  at 
Part  571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.105  [Amended] 

2.  Table  II  at  the  end  of  §  571.105 
would  be  revised  to  read  as  follows: 


Table  II.— Stopping  Distances 


Stopping  distance  in  feet  for  tests  Indicated— 


Vehicle  test  speed 
(miles  per  hour) 

Msi  (prebumtshed)  &  4th  effectiveness; 
spike  effectiveness  check 

ll-2d  effectiveness 

Ul-3d  (lightly  loaded  vehicles)  effec¬ 
tiveness 

IV-lnoperattve  brake  power 
and  power  assist  unit;  partial 
failure 

(a) 

(b) 

(c) 

(d) 

(a) 

(b)  &  (c) 

<d) 

o 

(a) 

(b) 

(C) 

(d) 

El 

(a) 

(b)  &  (c) 

(d)  &  (8) 

30 . 

*57 

,J65 

‘•169  (1st) 

'  J65  (4th 

and  spike) 

’72 

’54 

’57 

u78 

70 

51 

57 

65 

84 

70 

114 

130 

170 

35  . 

74 

83 

91 

132 

70 

74 

106 

96 

67 

74 

83 

114 

96 

155 

176 

225 

40 _ 

96 

108 

119 

173 

91 

96 

138 

124 

87 

96 

108 

149 

124 

202 

229 

288 

45 - 

121 

137 

150 

218 

115 

121 

175 

158 

110 

121 

137 

189 

158 

257 

291 

358 

50 _ 

150 

169 

185 

264 

142 

150 

216 

195 

135 

150 

169 

233 

195 

317 

359 

435 

55 . 

181 

204 

224 

326 

172 

181 

261 

236 

163 

181 

204 

281 

236 

383 

433 

530 

60 . 

’  216 

’242 

'267 

12  388 

’204 

’216 

’310 

280 

'194 

’216 

'242 

'335 

280 

'456 

'517 

'613 

80 _ 

>405 

’459 

’510 

NA 

’383 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

95 . .  _ 

>607 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

100 _ 

’673 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA1 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1  Distance  for  specified  tests.  2  Applicable  to  school  buses  only.  NA=Not  applicable. 

Note:  (a)  Passenger  cars;  (b)  vehicles  other  than  passenger  cars  with  GVWR  of  less  than  8,000  lbs;  (c)  Vehicles  with  GVWR  of 
not  less  than  8,000  lbs  and  not  more  than  10,000  lbs;  (d)  vehicles  with  GVWR  greater  than  10,000  lbs;  (e)  buses,  including  school 
buses,  with  GVWR  greater  than  10,000  lbs. 


3.  In  §  571.105,  the  fourth  sentence  in 
S6.9,  as  proposed  to  be  revised  at  58  FR 
11009,  would  be  revised  to  read  as 
follows: 

§  571.105  Standard  No.  105;  Hydraulic 
brake  systems. 


S6.9  3 Road  Surface.  *  *  *  Peak 
friction  coefficient  is  measured  using  an 
American  Society  for  Testing  and 
Materials  (ASTM)  E  1136  standard 
reference  test  tire,  in  accordance  with 
ASTM  Method  E  1337-90,  at  a  speed  of 
40  raph,  without  water  delivery. 


Issued  on  April  15, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  93-9171  Filed  4-20-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  16. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

Forest  Service 

Special-Use  Application,  Permitting, 
and  Administration  Program 
Quarterly;  Annually 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees; 

Non-profit  institutions;  Small 
businesses  or  organizations;  61,450 
responses;  72,236  hours 
Mark  Scheibel,  (202)  205-1371 


Agricultural  Marketing  Service 

Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides  (7  CFR  part 
110) 

Recordkeeping;  On  occasion 
State  or  local  governments;  Farms; 
Federal  agencies  or  employees; 
92,400,000  responses;  876,400  hours 
Bonnie  Poli,  (703)  330-7826 

Extension 

National  Agricultural  Statistics  Service 

June  Agricultural  Survey 
Annually 

Farms;  132,800  responses;  22,268  hours 
Larry  Gambrell,  (202)  720-5778 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  parts  319,  321,  352 — Foreign 
Quarantine  Notices  PPQ  368,  546, 

564,  587  (MD)  and  588 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  179,236  responses; 
90,959  hours 

Pete  Grosser,  (301)  436-6799 

Animal  and  Plant  Health  Inspection 
Service 

Application  for  Inspection  and 
Certification  of  Animal  Byproducts 
VS  Form  16-24 
On  occasion 

Businesses  or  other  for-profit;  20 
responses;  10  hours 
Harvey  A.  Kryder,  (301)  436-7885 

Food  and  Nutrition  Service 

Energy  Assistance 
Non-recurring 

State  or  local  governments;  11 
responses;  44  hours 
Patricia  Maggi,  (703)  305-2437 

Food  and  Nutrition  Service 

Child  Nutrition  Labeling  Program 
On  occasion 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
Businesses  or  organizations;  5,700 
responses;  4,275  hours 
Lori  Hornfeck,  (703)  305-2556 

New  Collection 

Food  and  Nutrition  Service 

Evaluation  of  Expedited  Service  in  the 
Food  Stamp  Program 


Once  per  respondent 
Individuals  or  households;  State  or  local 
governments;  Non-profit  institutions; 
15,134  responses;  2,696  hours 
Christine  Kissmer,  (703)  305-2133 

Forest  Service 

Southland  National  Forest  Day  Use 
Series 

One  time  contact 
Individuals  or  households;  800 
responses;  200  hours 
Patricia  L.  Winter,  (909)  276-6877 

Rural  Electrification  Administration 

Loan  Account  Computations, 
Procedures  and  Policies 
On  occasion 

Small  businesses  or  organizations;  185 
responses;  185  hours 
Robert  Lippert,  (202)  720-1791 
Donald  E.  Hulcher, 

Deputy  Department  Clearance  Officer. 

|FR  Doc.  93-9288  Filed  4-20-93;  8:45  ami 
BILUNG  CODE  341 0-01 -M 


Forest  Service 

Exemption  of  the  Warm  Fork  Salvage, 
Boise  National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Warm  Fork  project 
area,  Lowman  Ranger  District,  Boise 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  21 7.4(a)(l  1). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Sigrist  or  Dautis  Pearson,  Lowman 
Ranger  District,  Boise  National  Forest, 
HC  77  Box  3020,  Lowman,  ID  83637, 
Telephone:  208-259-3361. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently, 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 
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As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Lowman  Ranger 
District  personnel  have  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  and  reforest  damaged  acres.  The 
Forest  Service  has  completed  the  Warm 
Fork  Salvage  Environmental  Assessment 
(EA).  Issues  have  been  identified, 
alternatives  have  been  developed  and  an 
analysis  of  the  effects  of  implementing 
timber  salvage  and  other  recovery 
activities  is  complete. 

The  analysis  area  for  the  Warm  Fork 
Salvage  is  located  about  17  miles 
northwest  of  Lowman,  Idaho.  The  Forest 
would  salvage  trees  dead  or  dying  from 
the  bark  beetles  epidemic  on  2,500  acres 
and  recover  approximately  4.0  million 
board  feet  (MMBF),  using  tractor/ 
jammer  and  full  suspension  systems 
(helicopter,  skyline).  The  Douglas-fir 
beetle  infestation  has  created  several 
open  areas  of  dead  and  dying  trees. 
Salvage  of  these  stands  could  result  in 
“salvage  openings,"  resembling 
clearcuts.  A  total  of  1,000  acres  of 
salvage  opening  would  be  created. 

These  openings  would  range  in  size 
from  5  to  25  acres  with  four  of  the 
openings  as  large  as  40  acres.  These 
acres  would  be  rehabilitated  by  planting 
with  ponderosa  pine  and  Douglas-fir,  to 
increase  the  sites’  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  would  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  or 
reconstruction  would  occur.  The  project 
would  have  5  helicopter  landings.  All  of 
these  landings  are  existing  and  no  new 
landings  would  be  built.  Management 
direction  for  the  Whitehawk  Basin 
management  area  is  established  in  the 
Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  Approximately  300-acres  of  the 
proposed  project  are  within  an 
Inventoried  Roadless  Area  (Whitehawk). 
The  area  is  not  within  areas  considered 
for  wilderness  in  the  Forest  Plan,  nor 
within  areas  recommended  for 
wilderness  in  the  recent  legislative 
proposal  entitled  “Idaho  Wilderness, 
Sustainable  Forests  and  Communities 
Act  of  1993”.  The  Forest  Plan  provides 
for  the  removal  of  salvage  timber  from 
lands  within  the  project  area.  In 
addition,  the  Forest  Plan  prescribes 
standards  to  protect  soil,  water,  wildlife, 
visual,  and  other  onsite  resources. 

The  proposed  action  for  the  Warm 
Fork  Salvage  project  is  consistent  with 
standards  and  guidelines,  objectives, 
and  direction  contained  in  the  Forest 
Plan. 

Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 


insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  would  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect-caused 
mortality  and  (3)  disrupt  beetle  breeding 
cycles  by  pheromone  baiting  into  the 
epicenters.  Through  the  timber  salvage 
operations,  breeding  insects  can  be 
removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  there  is 
justification  to  expedite  this  project. 

The  decision  for  the  Warm  Fork 
Salvage  project  may  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register  and  after  the  decision 
has  been  signed  by  the  responsible 
official.  If  the  project  is  delayed  because 
of  an  appeal  (delays  of  up  to  150  days 
are  possible),  it  is  likely  that  much  of 
the  salvage  harvest  could  not  be 
implemented  during  the  1993  normal 
operating  season.  This  would  result  in 
a  loss  of  an  estimated  2.0MMBF  with  an 
associated  value  of  $200,000  due  to 
deterioration.  The  total  estimated  value 
of  the  merchantable  dead,  dying  and 
unhealthy  timber  is  $416,000.  Of  this, 
approximately  $100,000  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Warm  Fork 
Salvage  Project,  Lowman  Ranger 
District,  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
actions  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  April  15, 1993. 

Robert  C  )  os  I  in, 

Deputy  Regional  Forester ,  Intermountain 
Region,  USDA  Forest  Service. 

(FR  Doc.  93-9259  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  3410-11-M 


Exemption  of  the  Between  Fire 
Salvage,  Boise  National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Between  Fire  project 
area,  Lowman  Ranger  District,  Boise 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Sigrist  or  Dautis  Pearson,  Lowman 
Ranger  District,  Boise  National  Forest, 

HC  77  Box  3020,  Lowman,  ID  83637, 
Telephone:  208-259-3361. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently, 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Lowman  Ranger 
District  personnel  have  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  and  reforest  damaged  acres.  The 
Forest  Service  has  completed  the 
Between  Fire  Salvage  Environmental 
Assessment  (EA).  Issues  have  been 
identified,  alternatives  have  been 
developed  and  an  analysis  of  the  effects 
of  implementing  timber  salvage  and 
other  recovery  activities  is  complete. 

The  analysis  area  for  the  Between  Fire 
Salvage  is  located  about  5  miles  east  of 
Lowman,  Idaho.  The  Forest  will  salvage 
trees  dead  or  dying  from  the  bark  beetles 
epidemic  on  1,000  acres  and  recover 
approximately  2.0  million  board  feat 
(MMBF),  using  helicopter  yarding  only. 
The  Douglas-fir  beetle  infestation  has 
created  several  open  areas  of  dead  and 
dying  trees.  Salvage  of  these  stands 
could  result  in  "salvage  openings,” 
resembling  clearcuts.  A  total  of  300 
acres  of  salvage  opening  would  be 
created.  These  openings  would  range  in 
size  from  50  to  10  acres.  These  acres 
would  be  rehabilitated  by  planting  with 
ponderosa  pine  and  Douglas-fir,  to 
increase  the  sites’  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  will  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  or 
reconstruction  would  occur.  The  project 
would  have  2  helicopter  landings.  These 
landings  are  existing  and  no  new 
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landings  would  be  built.  Management 
direction  for  the  Upper  South  Fork 
Payette  River  Management  Area  is 
established  in  the  Boise  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  The  Forest  Plan  provides 
for  the  removal  of  salvage  timber  from 
lands  within  the  project  area.  In 
addition,  the  Forest  Plan  prescribes 
standards  to  protect  soil,  water,  wildlife, 
visual,  and  other  onsite  resources.  The 
proposed  action  for  the  Between  Fire 
Salvage  project  is  consistent  with 
standards  and  guidelines,  objectives, 
and  direction  contained  in  the  Forest 
Plan.  Approximately  800  acres  of  the 
proposed  project  are  within  an 
Inventoried  Roadless  Area  (Tenmile/ 
Black  Warrior).  The  area  is  not  within 
areas  considered  for  wilderness  in  the 
Forest  Plan,  nor  within  areas 
recommended  for  wilderness  in  the 
recent  legislative  proposal  entitled 
“Idaho  Wilderness,  Sustainable  Forests 
and  Communities  Act  of  1993”. 

Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  will  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect-caused 
mortality  and  (3)  disrupt  beetle  breeding 
cycles  by  pheromone  baiting  into  the 
epicenters.  Through  the  timber  salvage 
operations,  breeding  insects  can  be 
removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  that  there  is 
justification  to  expedite  this  project. 

The  decision  for  the  Between  Fire 
Salvage  project  may  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register  and  after  the  decision 
document  has  been  signed  by  the 
responsible  official.  If  the  project  is 
delayed  because  of  an  appeal  (delays  of 
up  to  150  days  are  possible),  it  is  likely 
that  much  of  the  salvage  harvest  could 
not  be  implemented  during  the  1993 
normal  operating  season.  This  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  The 
total  estimated  value  of  the 
merchantable  dead,  dying  and 
unhealthy  timber  is  $250,000.  Of  this, 
approximately  $62,500  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  horn 


appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Between  Fire 
Salvage  Project,  Lowman  Ranger 
District,  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
actions  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  April  15, 1993. 

Robert  C.  Josiin, 

Deputy  Regional  Forester,  Intermountain 
Region.  USDA  Forest  Service. 

(FR  Doc.  93-9261  Filed  4-20-93;  8:45  ami 
BILLING  COO€  3410-11-41 


Exemption  of  the  Neffs  Salvage 
Timber  Sale,  Fishlake  National  Forest, 
tri- 

AG  ency:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  harvest  and  reforestation 
activities  to  stop  the  spread  of  a  spruce 
beetle  infestation  in  the  Neffs  area  of 
Thousand  Lake  Mountain  on  the  Loa 
Ranger  District  of  the  Fishlake  National 
Forest  are  exempt  from  appeal  in 
accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Henningson,  Forester,  Loa  Ranger 
District,  c/o  Fishlake  National  Forest, 
115  E.  900  N.,  Richfield,  UT  84701, 
Phone  (801) 896-9233. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  treatment  would  cover 
approximately  70  acres  and  is  located 
on  the  western  edge  of  the  Thousand 
Lake  Roadless  Area.  The  stand  occupies 
portions  of  sections  9, 10, 15,  and  16, 
T.27S.,  R.4E.,  Salt  Lake  Base  and 
Meridian.  The  area  is  located  on  the 
north  end  of  Thousand  Lake  Mountain 
in  the  upper  end  of  the  Pole  Canyon 
Drainage. 

The  dead,  infested,  and  susceptible 
trees  in  the  stand  will  be  harvested  in 
order  to  prevent  the  further  spread  of 
the  spruce  beetle.  The  basal  area  of  the 
stand  will  be  reduced  to  under  150 
square  feet.  All  trees  over  16  inches  in 
diameter  will  be  removed.  Attractive 
pheromone  baits  will  be  used  to  lure 
beetles  to  green  trees,  these  trees  will 
then  be  removed.  Other  trap-tree 
techniques  such  as  allowing 


unmerchantable  or  blown  down  green 
Engelmann  spruce  to  remain  long 
enough  to  be  attacked  by  the  beetles  and 
then  treated  or  removed  would  also  be 
used.  This  procedure  should  eliminate 
and  stop  the  spread  of  the  spruce  beetle 
infestation  in  the  area.  It  should  also 
leave  a  spruce  beetle  resistant  stand  of 
trees  on  the  area. 

Approximately  400-600  thousand 
board  feet  of  sawtimber  will  be 
harvested  from  the  70  acre  area.  Timber 
stand  improvement  work  will  occur  as 
needed.  Approximately  one  half  mile  of 
road  will  be  constructed  and  one  mile 
will  be  reconstructed. 

Management  direction  for  the  project 
area  is  established  in  the  Fishlake 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Forest  Plan  directs  that  this  area  be 
managed  for  wood  fiber  production  and 
use.  Implementation  of  the  proposal 
will  meet  these  goals. 

Benefits  of  the  proposal  to  wildlife 
habitat  will  be  far  more  than  the 
negative  effects.  Threatened, 
endangered,  or  sensitive  species  will  not 
be  adversely  effected. 

Roadless  character  of  the  Thousand 
Lake  Mountain  Roadless  Area  will  have 
only  minor  effects.  Soil  and  water 
qualities  of  the  area  will  not  be 
adversely  effected  when  mitigation 
measures  are  implemented. 

Harvest  activities  are  economically 
feasible,  jobs  and  revenue  will  be 
provided  to  local  economies.  A  cultural 
resource  survey  of  the  area  detected  no 
historic  sites  or  artifacts  in  the  area.  The 
effects  to  recreation  activities  and 
visuals  of  the  area  are  minor  and  will  be 
mitigated. 

The  Forest  Supervisor  has  determined 
through  Scoping  and  environmental 
analysis  that  there  is  justification  to 
expedite  this  project.  Catastrophic 
losses  of  trees  due  to  a  spruce  beetle 
infestation  have  occurred  on  an  adjacent 
Forest.  These  losses  have  been  socially 
unacceptable  to  the  local  area.  Public 
comments  have  demonstrated  that 
letting  this  beetle  infestation  run  its 
course  would  be  socially  unacceptable. 

The  decision  for  the  Neffs  Salvage 
Timber  Sale  project  may  be 
implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  responsible  official.  If  the  project 
is  delayed  because  of  appeal  (delays  of 
150  days  or  more  are  possible),  it  is 
possible  that  beetle  infested  trees  would 
not  be  removed  during  the  1993 
operating  season.  This  would  result  in 
an  expansion  of  the  current  infected 
area  and  potential  catastrophic  losses. 

Pursuant  to  36  CFR  217.4(aHll),  it  is 
my  decision  to  exempt  the  Neffs 
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Salvage  Timber  Sale,  Loa  Ranger 
District,  Fishlake  National  Forest  from 
appeal.  The  Neffs  Salvage  project  EA 
discloses  the  affects  of  the  proposed 
actions  on  the  environment  and 
addresses  the  issues  resulting  horn  the 
proposal. 

Dated:  April  14, 1993. 

Robert  C  Joslin, 

Deputy  Regional  Forester.  Intermountain 
Region,  USDA  Forest  Service. 

[FR  Doc.  93-9260  Filed  4-20-93;  8:45  am) 

BILLING  COOC  M10-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Kansas  Advisory 
Committee  to  the  U.S.  Commission  on 
Civil  Rights  will  meet  on  May  7, 1993, 
from  10  a.m.  until  2  p.m.  at  the  Liberal 
Inn,  603  Pancake  Boulevard,  Liberal, 
Kansas  67901.  The  purpose  of  the 
meeting  is  to  discuss  program  planning 
for  future  Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816—426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  12, 1993. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-9266  Filed  4-20-93;  8:45  am] 

BILLING  CODE  *335-01 -P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  Residential 
Alterations  and  Repairs. 

Form  Numberfs):  SORAR-705. 


Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
uses  this  quarterly  survey,  conducted 
over  a  one  year  period,  to  collect 
information  on  real — property 
improvements  and  repairs  from  a 
sample  of  owners  or  designated 
representatives  of  rental  or  vacant 
residential  housing  units.  Data  gathered 
in  this  survey  is  used  as  a  component 
to  our  published  estimates  of 
expenditures  for  residential  upkeep  and 
improvements.  The  statistical  estimates 
are  used  extensively  by  the  Federal 
Government  in  making  policy  decisions. 
The  Bureau  of  Economic  Analysis  uses 
the  information  to  develop  the 
construction  components  of  gross 
private  domestic  investment  in  the  gross 
domestic  products  (GDP).  A  variety  of 
private  businesses  and  trade 
associations  use  these  statistics  for 
marketing  studies,  economic  forecasts, 
and  assessments  of  the  construction 
industry.  Previously,  this  survey  was 
conducted  using  two  data  collection 
forms  (one  as  an  initial  data  collection 
form  and  one  for  the  three  subsequent 
data  collection  periods).  This 
submission  requests  approval  of  a 
modified  form  to  be  used  for  all  data 
collection  periods. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit 
organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  14, 1993. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  93-9226  Filed  4-20-93;  8:45  am] 

BILLING  CODE  3S10-07-F 


Bureau  of  Export  Administration 

[Docket  No.  930478-3078] 

Foreign  Availability  Assessment: 
Computers 

AGENCY:  Office  of  Foreign  Availability, 
Bureau  of  Export  Administration, 
Commerce. 

ACTION:  Notice  of  Initiation  of  an 
Assessment  and  Request  for  Comments. 

SUMMARY:  The  Office  of  Foreign 
Availability  (OF A)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of  computers  with 
composite  theoretical  performance 
(CTP)  above  the  current  control  level  of 
12.5  million  theoretical  operations  per 
second  (MTOPS).  OFA  will  assess 
foreign  availability  under  Part  791  of  the 
Export  Administration  Regulations 
(EAR).  OFA  is  seeking  public  comment 
on  the  foreign  availability  of  these  items 
worldwide. 

DATES:  The  period  for  submission  of 
information  will  close  May  21, 1993. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availability  assessment  to; 
Steven  C.  Goldman,  Director,  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  1087, 14th  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration’s  Freedom  of 
Information  Record  Inspection  Facility, 
room  4518,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Mazer,  Senior  Engineer,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone:  (202)  482-5953. 
SUPPLEMENTARY  INFORMATION:  Part  791  of 
EAR  (15  CFR  part  730  et  seq.) 
establishes  the  procedures  and  criteria 
for  determining  the  foreign  availability 
of  goods  and  technology  whose  export 
is  controlled  for  national  security 
reasons. 

On. March  26, 1993,  OFA  initiated  a 
foreign  availability  assessment  pursuant 
to  section  791.4  of  the  EAR  relating  to 
the  decontrol  of  certain  computer 
systems — “digital  computers”  having  a 
"composite  theoretical  performance” 
(CTP)  exceeding  12.5  million  theoretical 
operations  per  second  (MTOPS).  These 
items  are  controlled  for  national 
security  reasons  under  Export  Control 
Classification  Number  (ECCN)  4A03A 
paragraph  (c)  of  the  Commerce  Control 
List  (CCL)  (15  CFR  799.1,  Supp.  1) 
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which  is  entitled:  ‘“Digital  computers’, 
‘assemblies’,  and  related  equipment 
therefor,  as  follows  and  specially 
designed  components  therefor.” 

By  August  26, 1993,  the  Department 
intends  to  submit  for  publication  in  the 
Federal  Register  its  determination  of  the 
foreign  availability  of  the  item.  To  assist 
OFA  in  assessing  such  foreign 
availability,  any  person  may  submit 
relevant  information  at  the  above 
address. 

The  following  information  would  be 
especially  useful: 

— Product  names  and  model 
designations  of  the  U.S.  and  non-U.S. 
items: 

— Names  and  locations  of  non-U.S. 
sources: 

— Key  performance  elements,  attributes, 
and  characteristics  of  the  items  on 
which  quality  comparisons  may  be 
made; 

— Non-U.S.  sources’  production 
quantities  and/or  sales  of  any 
allegedly  comparable  item; 

— An  estimate  of  market  demand  and 
the  potential  economic  impact  of  the 
control  on  the  U.S.  item; 

— Extent  to  which  any  allegedly 
comparable  item  is  based  on  U.S. 
technology; 

— Product  names,  model  designations, 
and  value  of  U.S.  controlled  parts  and 
components  incorporated  in  any 
allegedly  comparable  item;  and 
— Information  supporting  the 
proposition  that  the  foreign  item  is  in 
fact  available  to  the  country  or 
countries  for  which  foreign 
availability  is  certified. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to:  Foreign  manufacturers’ 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  horn 
reputable  trade  publications; 
photographs;  and  depositions  based 
upon  eyewitness  accounts.  Supplement 
No.  1  to  part  791  of  the  EAR  provides 
additional  examples  of  evidence  that 
would  be  helpful  to  the  investigation. 

OFA  will  also  accept  comments  or 
information  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  OFA  separately  from  any 
non-confidential  information.  The  top  of 
each  page  should  be  marked  with  the 
term  "Confidential  Information.” 
Confidential  submissions  must  include 
a  statement  from  the  submitter  that  the 
material  is  commercial  or  financial 
information  which  the  submitter  does 
not  customarily  release  to  the  public.  If 


OFA  will  not  accept  the  submission  in 
confidence,  it  will  return  it.  A  non- 
confidential  summary  must  accompany 
any  submission  of  confidential 
information.  OFA  will  make  the 
summary  available  for  public 
inspection. 

Regardless  of  whether  the  submitter 
has  requested  confidential  treatment, 
OFA  will  maintain  the  confidentiality  of 
any  information  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  This  may  include 
communications  from  agencies  of  the 
United  States  Government  and  foreign 
governments  which  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

All  other  information  received  in 
response  to  this  notice  will  be  a  matter 
of  public  record  and  will  be  available 
for  public  inspection  and  copying.  In 
the  interest  of  accuracy  and 
completeness,  the  Department  requires 
written  comments.  Oral  comments  must 
be  followed  by  written  memoranda, 
which  also  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
review  and  copying. 

The  public  record  of  information 
received  in  response  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration’s  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4525,  Department  of  Commerce, 
14th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20230.  Records  in 
this  facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Cornejo,  Bureau 
of  Export  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

Due  to  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  or  relevant  information  will 
close  May  21, 1993.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  comment  period 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible, 
but  its  consideration  cannot  be  assured. 

Accordingly,  the  Department 
encourages  persons  who  wish  to 
provide  information  related  to  this 
foreign  availability  certification  to  do  so 
at  the  earliest  possible  time  to  permit 
the  Department  the  fullest  consideration 
of  the  information. 


Dated:  April  14, 1993. 

John  A.  Richards, 

Acting  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  93-9224  Filed  4-20-93;  8:45  am] 

BILLING  COO€  3510-OT-M 


Foreign-Trade  Zones  Board 
[Docket  13-93] 

Foreign-Trade  Zone  45 — Portland,  OR; 
Application  for  Subzone,  Colby 
Plastics  Processors,  Inc.,  Plastic  Pipe 
Plant,  Pendleton,  OR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Portland  (Oregon) 
grantee  of  FTZ  45,  requesting  special- 
purpose  subzone  status  for  the  plastic 
pipe  manufacturing  plant  of  Colby 
Plastics  Processors,  Inc.  (Colby),  located 
in  Pendleton,  Oregon.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  April 
12  1993. 

The  Colby  plant  (25,000  sq.  ft/10 
acres/28  employees)  is  located  at  4650 
NW.  Bartsch  Road,  Pendleton  (Umatilla 
County),  Oregon,  approximately  195 
miles  east  of  Portland.  The  facility  is 
used  to  produce  acrylonitrile-butadiene- 
styrene  (ABS)  plastic  pipe  for  export 
and  the  domestic  market.  The  pipe  (1V5» 
to  6  inches  in  diameter)  is  used  in  the 
drain/venting  (DWV)  sections  of 
plumbing  systems  in  building 
construction  (HTSUS#  3917.29,  duty 
rate  3.1%).  The  manufacturing  process 
involves  heating  domestic  and  foreign- 
sourced  ABS  resin  pellets  to  a  viscous 
mixture,  which  is  then  extruded  and 
cooled  to  form  pipe.  Foreign-origin 
materials  used  in  the  production 
process  include  ABS  resin  pellets 
(HTSUS#  3903.30.0000-6;  duty  rate: 
0.7«/kg+9.4%). 

Zone  procedures  would  exempt  Colby 
from  Customs  duty  payments  on  the 
foreign  materials  used  in  export 
production.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished 
ABS  pipe  (3.1%)  on  the  foreign  material 
inputs  noted  above.  On  other  foreign 
materials  stored  at  the  plant,  Colby 
would  be  able  to  defer  duty  payments. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant’s  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
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50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  dosing  period  for  their 
receipt  is  June  21, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  6, 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce.  District 
Office,  One  World  Trade  Center,  121 
SW  Salmon  Suite  242,  Portland.  OR 
97204 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716. 14th  Street  &  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Dated:  April  13. 1993. 

John  J.  Da  Ponte,  Jr„ 

Executive  Secretary. 

(FR  Doc.  93-9322  Filed  4-20-93;  8.45  am] 

biujnq  coot  asie-os-a 


International  Trade  Administration 
[A-588-815] 

Gray  Portland  Cement  and  Clinker 
From  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/ Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by 
respondent,  Onoda  Cement  Co..  Ltd., 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise,  and  the 
period  October  31. 1990,  through  April 
30, 1992.  The  review  indicates  the 
existence  of  a  dumping  margin  during 
this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  the  United  States  price  and 
foreign  market  value. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
review. 

EFFECTIVE  0ATE:  April  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker  or  Pamela  Woods,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone  (202)  482-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  6, 1992,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (57  FR  19412) 
of  the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658).  On  May  1, 1992, 
respondent,  Onoda  Cement  Co.,  Ltd. 
(Onoda),  requested  a  review  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  the  period  October 
31, 1990,  through  April  30, 1992,  on 
June  18, 1992  (57  FR  27212).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  port  land  cement  and  clinker 
from  Japan.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement 
Micro  fine  cement  was  specifically 
excluded  from  the  antidumping  duty 
order.  Gray  portland  cement  is  currently 
classifiable  under  the  harmonized  tariff 
schedule  (HTS)  item  number  2523.29, 
and  clinker  is  currently  classifiable 
under  HTS  item  number  2523.10.  Gray 
portland  cement  has  also  been  entered 
under  item  number  2523.90  as  "other 
hydraulic  cements." 

The  HTS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Product  Comparisons 

Product  comparisons  were  made  on 
the  basis  of  standards  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM  standards).  All  of  the 
cement  sold  in  the  United  States  fell 
within  two  ASTM  standards:  Type  I  and 
Type  H.  Onoda  sold  twelve  kinds  of 
cement  in  the  home  market  during  the 
period  of  review.  At  our  request.  Onoda 
provided  documents  indicating  the 
chemical  composition,  technical 


specifications,  and  uses  for  each  cement 
type  sold  in  the  home  market  during  the 
period  of  review. 

Based  on  information  submitted  on 
the  record,  the  Department’s  finding  in 
the  1983  investigation  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Portland  Hydraulic  Cement  from 
Japan,  48  FR  41059,  September  13, 

1983),  and  our  own  research,  we  have 
determined  that  Type  N  cement  is  the 
closest  comparable  model  to  Type  L  We 
have  also  determined  that  there  are  no 
home  market  models  sufficiently  similar 
to  Type  II  that  could  serve  as  a  model 
match.  Thus,  we  have  based  foreign 
market  value  for  Type  II  sales  on 
constructed  value.  (See  below  under 
Foreign  Market  Value.) 

Onoda  made  no  sales  of  clinker  in  the 
U.S.  during  the  period  of  review. 

United  States  Price 

In  calculating  the  United  States  price, 
the  Department  used  purchase  price 
(PP)  or  exporter’s  sales  price  (ESP),  both 
as  defined  in  section  772  of  the  Tariff 
Act.  We  made  deductions,  where 
appropriate,  for  loading  costs,  ocean 
freight,  marine  insurance,  U.S.  duty, 
unloading  costs,  all  U.S.  freight  and 
insurance,  terminal  expenses,  discounts, 
credit,  commissions,  and  bagging  costs. 
We  also  deducted  indirect  selling 
expenses,  which  included  Onoda ’s 
reported  indirect  selling  expenses,  plus 
technical  services,  advertising,  bad  debt, 
dispatcher  expenses,  quality  control 
expenses,  foreign  inspection  costs, 
credit  memoranda,  general  and 
administrative  expenses,  inventory 
carrying  costs,  warehousing,  and 
product  liability  expenses.  We 
recalculated  Onoda ’s  reported  corporate 
G&A  adjustment  to  include  the  interest 
payments  made  by  Lone  Star  Northwest 
(LSNW)  and  Onoda  Northwest  during 
the  review  period  that  fulfilled  the 
financial  obligations  incurred  by 
LSNW’s  parents  in  constructing  LSNW 
as  a  joint  venture. 

We  added  to  the  U.S.  price,  where 
appropriate,  the  interest  charged  to  late- 
paying  customers,  the  additional 
revenue  paid  to  Onoda  for  duty 
payments,  and  any  additional  amount 
paid  to  Onoda  for  the  purchase  of 
cement. 

We  made  an  addition  to  United  States 
price  for  taxes  under  section  772(d)(1)(c) 
of  the  Tariff  Act  However,  the 
Department  is  still  considering  how 
fully  to  implement  the  Court  of  Appeals' 
decision  in  Zenith  Electronics  Corp.  v. 
United  States.  92-1043.  Therefore,  in 
light  of  the  Zenith  decision,  the 
Department’s  methodology  for 
calculating  the  adjustment  for  taxes  is 
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under  reconsideration.  Interested  parties 
are  invited  to  comment  upon  this  issue. 

We  denied  an  upward  adjustment  to 
the  U.S.  price  for  payment  made  to 
Onoda  for  profit  earned  on  Onoda 
cement  by  Onoda ’s  channel  one 
importer.  We  denied  this  adjustment 
because  the  petitioner  provided 
evidence  in  the  form  of  an  affidavit  that 
this  “profit  netback”  was  intended  as 
real  estate  rent  rather  than  payment  for 
Onoda  cement. 

In  addition  to  the  aforementioned 
deductions,  we  deducted  value  added  in 
the  United  States  pursuant  to  section 
772(e)(3)  of  the  Tariff  Act  for  sales 
involving  further  manufacture  in  the 
U.S.  We  have  determined  that  further 
manufacturing  costs  included:  (1)  The 
cost  of  manufacture;  (2)  movement 
charges;  and  (3)  general  expenses, 
including  selling,  general,  and 
administrative  expenses.  The  value 
added  consists  of  the  further 
manufacturing  costs  incurred  in 
converting  the  cement  into  ready  mix  or 
into  a  Tru-mix  product,  and  a 
proportional  amount  of  profit  or  loss 
related  to  the  value  added.  We 
calculated  profit  or  loss  by  deducting 
from  the  sales  price  of  the  ready  mix  or 
Tru-mix  product: 

1.  The  production  cost  of  the  cement; 

2.  The  finishing  costs  incurred  in  the 
United  States;  and 

3.  All  expenses  incurred  in 
transporting  the  cement  into  the  United 
States. 

We  then  allocated  proportionately  the 
total  profit  or  loss  to  the  imported 
cement  and  the  ready  mix  (or  Tru-mix 
product)  based  on  the  proportion  of  the 
total  cost  of  production  to  the  cost  of 
production  attributable  to  the  further 
manufacturing  cost  in  the  U.S.  We 
deducted  only  the  profit  or  loss 
attributable  to  the  U.S.  value  added. 

Foreign  Market  Value 

We  calculated  FMV  of  cement  sales 
based  on  ex-factory,  c.i.f.  terminal  or 
delivered  prices  to  unrelated  customers 
in  the  home  market  We  did  not  use 
sales  to  related  distributors  because 
Onoda  presented  no  substantiation  for 
its  argument  that  such  sales  were  at 
arm’s-length  prices.  As  Onoda  made  no 
case  that  sales  to  related  end-users  or 
manufacturers  were  at  arm's-length,  we 
disregarded  those  sales  as  well.  Because 
sales  to  related  parties  did  not  constitute 
a  significant  percentage  of  Onoda’s 
home  market  sales,  we  did  not  examine 
sales  from  these  related  parties  to  their 
first  unrelated  customer. 

In  this  review,  petitioners  alleged  that 
Onoda  sold  cement  in  the  Japanese 
market  below  its  cost  of  production 
(COP).  Based  on  the  evidence  presented 


in  petitioners’  allegations,  the 
Department  initiated  a  COP 
investigation  on  this  merchandise.  We 
based  the  COP  on  information  supplied 
by  Onoda.  The  results  of  our  cost  test 
showed  that  more  than  ten  percent  but 
less  than  ninety  percent  of  Japanese 
sales  were  below  the  COP,  and  were 
therefore  made  in  substantial  quantities. 
We  determined  that  these  below-cost 
sales  were  made  over  an  extended 
period  of  time  because  they  were  made 
in  more  than  two  months  of  the  review 
period.  Furthermore,  no  evidence  was 
presented  to  indicate  that  below-cost 
COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  Thus,  we 
dropped  from  our  dumping  calculations 
all  Japanese  sales  below  the  COP. 

In  calculating  the  FMV  used  in  the 
dumping  calculation,  we  made 
deductions,  where  appropriate,  for  all 
loading  and  unloading  costs,  delivery 
charges,  credit,  commissions,  all  freight 
costs,  and  all  rebates  and  discounts.  We 
made  an  upward  adjustment  to  the 
home  market  sales  price  for  interest 
charged  to  late-paying  customers. 

We  added  to  the  foreign  market  value 
the  consumption  tax  paid  by  Japanese 
purchasers  of  cement,  which  was  not 
included  in  Onoda's  reported  selling 
price.  Due  to  the  Court  of  Appeals’ 
decision  in  Zenith  Electronics  Corp.  v. 
United  States,  92-1043,  we  made  no 
adjustment  for  differences  in  taxes. 
Interested  parties  are  invited  to 
comment  upon  this  issue.  See  also  the 
United  States  Price  section  of  this  notice 
for  our  discussion  of  the  tax  adjustment. 

For  comparisons  to  purchase  price 
sales,  pursuant  to  §  353.56  of  the 
Department’s  regulations,  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit  and 
for  commission  payments. 

For  comparisons  to  ESP  sales,  we 
made  further  deductions  for  home 
market  indirect  selling  expenses,  which 
was  comprised  of  general  indirect 
selling  expenses,  technical  services, 
advertising,  quality  control  costs,  and 
expenses  incurred  for  the  scrapping  of 
distribution  terminals  and  the  disposal 
of  obsolete  equipment.  We  capped  the 
amount  deducted  for  home  market 
indirect  selling  expenses  by  the  amount 
of  indirect  selling  expenses  incurred  on 
sales  in  the  U.S.  market,  in  accordance 
with  §  353.56(b)(2)  of  our  regulations. 

Where  appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
§  353.57  of  the  Department’s 
regulations. 

For  sales  of  Type  II,  we  based  FMV  on 
a  constructed  value  (CV).  This 


constructed  value  was  based  on 
information  supplied  by  Onoda.  For 
sales  made  during  the  period  for  which 
Onoda  failed  to  provide  CV  information, 
we  used  the  best  information  available, 
which  was  the  highest  FMV  for  any 
home  market  sale  made  during  the 
period  of  review. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
19.18  percent  exists  for  Onoda  for  the 
period  October  31, 1990,  through  April 
30, 1992.  Parties  to  the  proceeding  may 
request  disclosure  within  five  days  of 
the  publication  of  this  notice,  and  any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Pre-hearing 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  including 
an  analysis  of  issues  raised  in  any 
written  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Onoda  will  be 
that  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  original  less-than- 
fair-value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the 
manufacturer  or  exporter  in  the  final 
determination;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  final 


21444 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Notices 


determination  from  the  less  than  fair 
value  investigation;  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  review  and 
who  are  unrelated  to  the  reviewed  firm 
or  any  firm  investigated  in  the  original 
investigation,  will  be  the  “all  others” 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  rate  for  the  sole  firm 
reviewed  in  this  administrative  review. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CPR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  and  §  353.22  of  the 
Department’s  regulations. 

Dated:  April  7, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-9213  Filed  4-20-93;  8:45  am) 

BILLING  CODE  3610-06-M 

[A-588-624,  A-588-825.  A-588-826] 

Amendment  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Roiled  Carbon 
Steel  Flat  Products,  Certain  Cold- 
Rolied  Carbon  Steel  Flat  Products,  and 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  Date  of  publication  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0159. 

SUMMARY:  We  are  amending  our 
preliminary  determinations  for  the 
above-mentioned  investigations  to 
correct  for  significant  ministerial  errors. 
The  amended  estimated  weighted- 


average  margins  for  the  above- 
mentioned  investigations  are  shown  in 
the  “Suspension  of  Liquidation”  section 
of  this  notice. 

Amended  Preliminary  Determinations 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  January  26, 1993,  the 
Department  made  its  preliminary 
determinations  that  certain  hot-rolled, 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Japan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  (58  FR  7085,  February  4, 
1993). 

After  publication  of  our  preliminary 
determinations,  petitioners  and 
respondents  alleged  that  the  Department 
committed  certain  ministerial  errors  in 
calculating  Nippon  Steel  Corporation’s 
(Nippon)  preliminary  margins.  We  have 
reviewed  these  allegations  and  have 
found  that  ministerial  errors  having  a 
significant  effect  on  the  margins  were 
committed  with  respect  to  Nippon.  The 
ministerial  errors  affected  the  margins 
for  the  preliminary  determinations  for 
the  following  products: 

Japan 

Company  and  Product 
Nippon  Steel  Corporation: 

Hot-rolled  steel 

Cold-rolled  steel 

Corrosion-resistant  steel 

The  ministerial  errors  committed  with 
respect  to  Nippon  also  affected  other 
margins  since  the  Department  applied- 
an  overall  best  information  available 
(BLA)  rate  for  Kawasaki  Steel 
Corporation  (Kawasaki)  and  Sumitomo 
Metal  Industries  (Sumitomo).  For  both 
Kawasaki  and  Sumitomo,  we  used  the 
highest  calculated  rate  for  each  class  or 
kind  of  merchandise.  The  cash  deposit 
rates  for  these  companies,  as  well  as  the 
All  Others  rate  were  affected  by 
Nippon’s  ministerial  errors  because 
Nippon  had  the  highest  calculated  rate. 
The  correct  cash  deposit  rates  are  listed 
below.  These  corrections  do  not  apply 
to  NKK.  The  specific  analyses  of  the 
ministerial  error  allegations  are 
included  in  memoranda  which  are 
contained  in  the  relevant  case  files  in 
the  Central  Records  Unit,  room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Suspension  of  Liquidation 

The  estimated  margins  and  the  All 
Others  rate  have  changed  as  indicated 
below.  In  accordance  with  section 
733(d)(2)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  will  direct 
customs  to  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  on  all 
entries  equal  to  the  corrected  estimated 


amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  correct  margins  are 
as  follows: 


JAPAN 


Producer/manufacturer/exporter 

Weighted- 
average 
margin  per¬ 
centage 

Hot-Rolled  Steel 

Nippon  Steel  Corporation . 

32.95 

Sumitomo  Metal  Industries . 

32.95 

All  Others . 

30.99 

Cold-Rolled  Steel 

Nippon  Steel  Corporation . 

26.67 

Sumitomo  Metal  Industries . 

26.67 

All  Others . 

26.35 

Corrosion-Resistant  Steel 

Nippon  Steel  Corporation . 

37.80 

Kawasaki  Steel  Corporation . 

37.80 

All  Others . 

37.80 

Dated:  April  13, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-9215  Filed  4-20-93;  8:45  am) 

BILLING  CODE  3610-OS-M 

[A-583-507] 

Malleable  Cast  Iron  Pipe  Fittings  From 
Taiwan;  Rescission  of  Notice  of  Intent 
To  Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Rescission  of  notice  of  intent  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  that  it  will  not 
revoke  the  antidumping  duty  order  on 
malleable  cast  iron  pipe  fittings  from 
Taiwan. 

EFFECTIVE  DATE:  April  21,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  U.  Askey  or  Zev  Primor,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482—4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  §  353.25(d)(4)  (i) 
and  (ii)  of  the  Department  of 
Commerce’s  (the  Department) 
regulations,  if  for  four  annual 
anniversary  months  no  interested  party 
has  requested  an  administrative  review 
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of  an  order  under  §  353.22(a)  of  the 
regulations,  not  later  than  the  first  day 
of  the  fifth  consecutive  annual 
anniversary  month,  the  Secretary  will 
publish  in  the  Federal  Register  a  notice 
of  “Intent  to  Revoke  Antidumping  Duty 
Order.”  On  April  30, 1992,  the 
Department  published  a  notice  of  intent 
to  revoke  the  antidumping  duty  order 
on  malleable  cast  iron  pipe  fittings  horn 
Taiwan  (51  FR  18918,  May  23, 1986). 

On  May  22, 1992,  the  Cast  Iron  Pipe 
Fittings  Committee,  the  petitioner, 
objected  to  our  intent  to  revoke  the 
order.  Further,  it  indicated  that  because 
we  conducted  an  administrative  review 
of  the  subject  order  for  the  period  May 
1.  1987  through  April  30, 1988, 
insufficient  time  has  elapsed  for  the 
Department  to  consider  revocation 
pursuant  to  19  CFR  353.25(d)(4)(i). 
Therefore,  we  hereby  rescind  our  intent 
to  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4). 

Dated:  March  11, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-9214  Filed  4-20-93;  8:45  am] 

BILUNG  CODE  MIO-OS-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Decision  of 
Extraordinary  Challenge  Committee 
and  Completion  of  Extraordinary 
Challenge  Committee  Proceeding 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Decision  by 
Extraordinary  Challenge  Committee  and 
Completion  of  Extraordinary  Challenge 
Committee  Proceeding  in  Secretariat 
File  No.  ECC-93-1904-01USA. 

SUMMARY:  The  Extraordinary  Challenge 
Committee  convened  to  review  two 
binational  panel  decisions  in  the  matter 
of  Live  Swine  from  Canada  (Secretariat 
File  No.  USA-91-1904-03),  issued  its 
decision  affirming  the  panel  decisions 
on  April  8, 1993.  Pursuant  to  Rule  60  of 
the  Rules  of  Procedure  for  Article  1904 
Extraordinary  Challenge  Committees, 
and  the  Extraordinary  Challenge 
Committee  Memorandum  Opinion  and 
Order  dated  April  8,  1993,  the 
Extraordinary  Challenge  Committee 
Review  of  the  binational  panel  review 
described  above  was  completed  on 
April  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  United  States 


Secretary,  Binational  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  By  a 
decision  dated  April  8, 1993,  the 
Extraordinary  Challenge  Committee  in 
Secretariat  File  No.  ECC-93-1904- 
01USA,  dismissed  the  request  for  an 
extraordinary  challenge  for  failure  to 
meet  the  standards  of  an  extraordinary 
challenge  set  forth  under  FTA  Article 
1904.13.  The  Committee  ordered  that 
the  Binational  Panel's  October  30, 1992 
Decision  shall  remain  in  effect  and 
affirmed  the  Order  of  the  Panel  dated 
December  21, 1992.  Pursuant  to  Rule  61, 
the  Committee  members  are  discharged 
from  their  duties  effective  April  9, 1993, 
the  day  after  the  decision  affirming  the 
panel  decision. 

Dated:  April  13, 1993. 

James  R.  Holbein, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

[FR  Doc.  93-9324  Filed  4-20-93;  8:45  am) 

BILLING  CODE  X10-GT-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review  filed  with  the  Canadian  section 
on  April  7, 1993. 

SUMMARY:  On  April  7, 1993,  Kraft 
General  Foods  Canada,  Inc.  filed  a 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  affirmative  dumping 
determination  made  by  the  Deputy 
Minister  of  National  Revenue,  Revenue 
Canada,  for  Customs  and  Excise 
pursuant  to  paragraph  41(a)  of  the 
Special  Import  Measures  Act  respecting 
Tomato  Paste  in  Containers  Larger  than 
100  Fluid  Ounces  Originating  in  or 
Exported  from  the  United  States  of 
America.  Notice  of  this  determination 
was  published  in  the  Canada  Gazette  on 
March  13, 1993.  The  Binational 
Secretariat  has  assigned  Secretariat  File 
No.  CD A-93-1 904-03  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 


SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement”) 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27,  1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binational  Secretariat  to 
publish  a  notice  that  a  first  Request  for 
Panel  Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  April  7, 1993, 
requesting  panel  review  of  the  final 
dumping  determination  described 
above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  7, 1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
25,  1993);  and 
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(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  ana 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  13, 1993. 

James  R.  Holbein, 

United  States  Secretary,  FT  A  Binational 
Secretariat. 

IFR  Doc.  93-9323  Filed  4-20-93;  8:45  ami 
MUJNG  CODE  3S10-OT-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Pakistan 

April  14, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  April  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  in  1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23  1992).  Also 
see  57  FR  56904,  published  on 
December  1, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it-are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  14. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man¬ 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extendi  through 
December  31, 1993. 

Effective  on  April  21, 1993,  you  are 
directed  to  amend  the  directive  dated 
November  25, 1992  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Adjusted  twelve-month 
limit’ 

Specific  Limits 

338  . 

3,463,941  dozen. 

363  . 

32.219,729  numbers. 

369-R*  . 

7,070,000  kilograms. 

1  The  limits  have  not  been  adjusted  to  account  tor 
any  imports  exported  alter  December  31,  1992. 

i  Category  369-R:  only  HTS  number 
6307. 102020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  93-9225  Filed  4-20-93;  8:45  ami 

BILLING  CODE  3610-OB-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
April  28, 1993.  The  hearing  will  be  part 
of  the  Commission’s  business  meeting 
which  is  open  to  the  public  and 
scheduled  to  begin  at  1  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission’s  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  session 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  10:30 


a.m.  at  the  same  location  and  will 
include  discussions  on  the  upper 
Delaware  ice  jam  project;  status  of 
compliance  of  Blair  and  Sons,  Inc.; 
major  depletive  water  users  survey  and 
the  proposed  nonpoint  source 
regulations’  hearing  process. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Pottstown  Plating  Works,  Inc.  D-86-6S 
Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6.0  million  gallons  (mg)/ 

30  days  of  water  to  the  applicant’s 
facility  from  Well  No.  3.  Commission 
approval  on  April  27, 1988  was  limited 
to  five  years  and  will  expire  unless 
renewed.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells 
remain  limited  to  6.0  mg/30  days.  The 
project  is  located  in  Pottstown  Borough, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

2.  Borough  of  Alpha  D-87-62  CP 
Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  10.5  mg/30  days  of  water 
to  the  applicant’s  distribution  system 
from  Well  No.  3.  Commission  approval 
on  September  22, 1987  was  limited  to 
five  years.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells  be 
increased  from  10.5  mg/30  days  to  13 
mg/30  days.  The  project  is  located  in 
Alpha  Borough,  Warren  County,  New 
Jersey. 

3.  Lemmon  Company  D-88-8  Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  1.25  mg/30  days  of  water 
to  the  applicant’s  industry  for  potable 
and  process  water  from  Well  Nos.  1,  2 
and  3.  Commission  approval  on  April 
27, 1988  was  limited  to  five  years  and 
will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  be  reduced 
from  5.66  mg/30  days  to  1.25  mg/30 
days.  The  project  is  located  in  West 
Rockhill  Township,  Bucks  County,  in 
the  Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Northampton  Generating  Company, 
L.P.  D-91-95  (Revision  1) 

A  project  to  revise  the  applicant’s 
approval  for  operation  of  a  proposed  96 
(formerly  89)  megawatt  cogeneration 
project.  The  applicant,  an  affiliate  of 
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U.S.  Generating  Company,  proposes  to 
release  water  from  the  Horwith  Quarry 
to  replace  process  water  withdrawn 
from  the  Lehigh  River  during  periods  of 
low  flow  (on  the  Lehigh  River)  in  order 
to  avoid  reductions  or  cessation  of 
operation.  The  total  surface  water 
withdrawal  remains  at  2.25  million 
gallons  per  day  (mgd).  Total 
consumptive  water  loss  is  estimated  to 
be  90  percent.  The  project  is  located  on 
a  site  formerly  occupied  by  the 
Universal  Atlas  Cement  Plant  in 
Northampton  Borough,  Northampton 
County,  Pennsylvania.  Horwith  Quarry 
is  located  in  Allen  Township,  also  in 
Northampton  County.  The  site  is 
situated  just  south  of  Route  329  and 
about  six  miles  north  of  Allentown. 

5.  Delaware  County  Regional  Water 
Quality  Control  Authority  (DELCORA) 
D-92-18  CP 

A  wastewater  treatment  plant  upgrade 
project  to  improve  the  treatment  process 
at  the  DELCORA  Western  Regional 
Treatment  Plant  (WRTP).  The  WRTP  is 
the  regional  treatment  facility  serving 
domestic,  industrial,  and  commercial 
development  in  the  region  of  Delaware 
County  that  includes  die  City  of  Chester 
and  the  Boroughs  of  Eddystone  and 
Marcus  Hook.  The  upgraded  sewage 
treatment  plant  will  continue  to  provide 
secondary  level  treatment  at  an  average 
design  capacity  of  44  mgd,  and 
discharge  via  the  existing  outfall  to  the 
Delaware  River  in  Water  Quality  Zone  4. 
The  WRTP  is  located  in  the  City  of 
Chester  near  the  Delaware  River  and  just 
east  of  the  Marcus  Hook  Corporate 
Boundary  in  Delaware  County, 
Pennsylvania. 

6.  Embreeville  Center  Sewage  Treatment 
Plant  D-92-69  CP 

An  application  to  rerate  an  existing 
sewage  treatment  plant  (STP)  from  0.448 
mgd  to  0.12  mgd.  The  STP  provides 
secondary  treatment  via  the  trickling 
filter  process  and  disinfection  by 
chlorine  contact  prior  to  discharge  to 
Interstate  Water  Quality  Zone  C7  of  the 
West  Branch  Brandywine  Creek.  The 
STP  will  continue  to  serve  the 
Embreeville  Center  in  West  Bradford 
Township  and  is  located  just  off  Route 
162  in  Newlin  Township,  Chester 
County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 


Datod:  April  13, 1993. 

Susan  M.  Weisman, 

Secretary. 

(FR  Doc.  93-9227  Filed  4-20-93;  8:45  am) 

BILLING  CODE  63M-Q1-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  a  request  submitted  for 
emergency  processing  by  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  processing  under  provisions 
of  the  Paperwork  Reduction  Act  (Pub.  L. 
No.  96-511,  44  U.S.C.  3501  et  seq.). 

The  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Under  the  provisions  of  5  CFR 
1320.15  and  1320.18,  the  Agency  has 
requested  that  the  Office  of  Management 
and  Budget  take  action  by  April  23, 

1993. 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW„ 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards  (El— 73).  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 


SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Assistant  Secretary  for  Domestic  & 
International  Energy  Policy  (EP) 

2.  EP-883 

3.  N.A. 

4.  Energy  Policy  Act  Futures  and 
Options  Study 

5.  New 

6.  One-time 

7.  Voluntary 

8.  State  or  local  governments, 

Businesses  or  other  for-profit.  Federal 
agencies  or  employees,  Non-profit 
institutions 

9.  40  respondents 

10.  1  responses  per  respondent 
11.2  hours  per  response 

12.  80  hours 

13.  The  EP-883  will  collect  information 
on  the  management  of  fuel  price  risk 
reduction  programs  in  public  and 
semi-public  organizations. 

Information  will  be  used  to  prepare  a 
report  to  Congress  as  required  by 
section  3014  of  the  Energy  Policy  Act. 
Respondents  are  organizations  that 
have  implemented,  or  considered 
implementing,  futures  and  options- 
based  price  risk  reduction  programs. 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  United  States  Code.  (See  44  U.S.C. 
3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC,  April  15, 1993. 

Douglas  R.  Hale, 

Acting  Director,  Statistical  Standards,  Energy 
Information  Administration. 

[FR  Doc.  93-9319  Filed  4-20-93;  8:45  am) 

BILLING  CODE  M50-01-M 


Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq  ).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  44  U.S.C.  3504(h),  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 
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Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (El— 73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-882(T) 

3.  N.A. 

4.  Generic  Clearance  for  Questionnaire 
Testing,  Evaluation,  and  Research 

5.  New 

6.  On-going 

7.  Voluntary 

8.  Individuals  or  households,  State  or 
local  governments,  Farms,  Businesses 
or  other  for-profit,  Federal  agencies  or 
employees,  Non-profit  institutions, 
Small  businesses  or  organizations 

9.  3,000  respondents 

10. 1  response  per  respondent 

11. 1  hour  per  response 
12. 1,000  hours 

13.  EIA-882(T)  will  be  used  to  conduct 
pretest/pilot  surveys,  methodological 


procedures/response  analysis  follow¬ 
up  studies,  and  related  research.  This 
authority  will  facilitate  EIA’s  efforts  to 
identify  and  employ  new  survey 
techniques,  as  well  as  old  ones,  to 
improve  our  current  data  collections 
and  to  expedite  the  development  of 
new  surveys,  especially  those 
required  by  new  legislation,  e.g., 
Energy  Policy  Act  (EPACT),  (Pub.  L. 
No.  102—486). 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  United  States  Code.  (See  44  U.S.C. 
3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC,  April  15, 1993. 

Douglas  R.  Hale, 

Acting  Director.  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  93-9320  Filed  4-20-93;  8:45  ami 

BILLING  CODE  5450-01 -M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-54&-000,  et  al.) 

Florida  Power  &  Light  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Co. 

(Docket  No.  ER93-546-0001 
April  12. 1993. 

Take  notice  that  on  April  6, 1993, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  the  Emerson  138  kV 
Interconnection  Agreement  among 
Florida  Power  &  Light  Company,  Fort 
Pierce  Utility  Authority  and  the  City  of 
Vero  Beach,  Florida  (the 
“Interconnection  Agreement”).  FPL 
requests  that  the  Interconnection 
Agreement  be  made  effective  April  7, 
1993. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-2 11-000) 

April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
the  Commission  Staffs  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
an  agreement  for  the  construction  of  the 
Ladentown  Switching  Station. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Orange  and  Rockland. 


Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northwestern  Public  Service  Co. 

(Docket  No.  ES93-30-000) 

April  12. 1993. 

Take  notice  that  on  April  6, 1993, 
Northwestern  Public  Service  Company 
(Northwestern)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  under  §  204  of  the  Federal 
Power  Act  requesting  authorization  to 
issue  not  more  than  $70  million  of  First 
Mortgage  Bonds.  Also,  Northwestern 
requests  exemption  from  the 
Commission’s  competitive  bidding  and 
negotiated  placement  regulations. 

Comment  date:  May  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Acme  POSDEF  Partners,  L.P. 

(Docket  No.  QF85-311-002) 

April  12, 1993. 

On  April  1  and  April  7, 1993,  Acme 
POSDEF  partners,  L.P.  (Applicant) 
tendered  for  filing  a  supplement  and  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittals  constitute  a  complete 
filing. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-214-0001 
April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
the  Commission  Staffs  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  a  Supplement 
constituting  agreements  for  the 
construction,  operation,  and 
maintenance  of  a  345  kV  transmission 
line  from  Bowline  Point  to  Ladentown 
for  the  benefit  of  Con  Edison  and 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  Orange  and 
Rockland. 

Comment  date;  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-208-000) 

April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
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the  Commission  Staff's  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  Supplement 
constituting  an  agreement  for  the 
ownership,  construction,  operation  and 
maintenance  of  the  PJM  facilities  for  the 
benefit  of  Con  Edison  and  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Orange  and  Rockland. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 
[Docket  No.  ER9 3-54 5-000 1 

April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Western  Massachusetts  Electric 
Company  (WMECO),  submitted  two 
Transmission  Agreements  and  an 
Interconnection,  Operation  and 
Maintenance  Agreement  regarding 
services  to  Mass  power. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  Mass  power. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  EK 93-547-000) 

April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  an  unexecuted 
Contract  for  Electric  Service.  Under  the 
Agreement,  PSO  will  provide  full- 
requirements  service  to  certain 
customers  of  the  Chelsea  Municipal 
Authority  (CMA)  under  PSO’s  FERC 
Rate  Schedule  RE-5.  PSO  seeks  an 
effective  date  of  April  8, 1993,  and  PSO 
seeks  a  waiver  of  the  Commission’s 
regulations  to  make  the  Agreement 
effective  as  proposed. 

Copies  of  the  filing  have  been  sent  to 
CMA  and  the  Oklahoma  Corporation 
Commission.  - 

Comment  date:  April  26. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Service  Co. 
(Docket  No.  ER93-362-O00) 

April  14, 1993. 

Take  notice  that  on  March  26, 1993, 
New  England  Power  Service  Company 
tendered  for  filing  an  amendment  in  tne 
above-referenced  docket 


Comment  date:  April  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Minnesota  Power  ft  Light  Co. 

(Docket  No.  ER93-289-O00) 

April  14, 1993. 

Take  notice  that  on  March  25, 1993. 
Minnesota  Power  ft  Light  Company 
(Minnesota)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  April  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSI  Energy,  Inc. 

(Docket  No.  ER92-653-001] 

April  14. 1993. 

Take  notice  that  on  March  26, 1993, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  April  28,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Great  Bay  Power  Corporation 

(Docket  No.  ES93-32-000) 

April  14.  1993. 

Take  notice  that  on  April  8, 1993, 
Great  Bay  Power  Corporation  (Great 
Bay)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  Section  204  of  the  Federal  Power 
Act  requesting  authorization  to  execute 
agreements  under  a  mortgage  lien 
granting  a  security  interest  in  favor  of 
Unitil  Power  Corporation  on  and  in  all 
of  Great  Bay’s  properties  and  assets  at 
Seabrook  Nuclear  Generating  Station. 
Also,  Great  Bay  requests  waiver  of  part 
34  of  the  Commission’s  regulations. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Virginia  Electric  ft  Power  Co.’s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29. 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29. 

1996. 

The  Facility  may  be  certified  as  a 
“qualifying  cogeneration  facility’’ 
pursuant  to  §  292.207  of  the 
Commission’s  regulations  (“QF”),  18 
CFR  292.207,  or,  subject  to  the  receipt 
of  all  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:  May  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the  ' 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 


13.  SEI  Birchwood,  Inc. 

(Docket  No.  EG93-42-000] 

April  14, 1993. 

On  April  8, 1993,  SEI  Birchwood, 

Inc.,  (the  “Applicant”)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  ("Facility”). 
The  Facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  King  George  County,  Virginia.  The 
Facility  is  dispatchable,  based  upon 


Secretary. 

|FR  Doc.  93-9240  Filed  4-20-93;  8:45  ami 
BtUJNO  CODE  *717-01 -M 


(Docket  No.  GP93-4-000;  FERC  No.  JD93- 
00670T] 

Railroad  Commission  of  Texas,  Tight 
Formation  Determination  Texas-87, 
Edwards  Limestone  Formation; 
Preliminary  Finding 

April  15. 1993. 

Summary 

The  Railroad  Commission  of  Texas 
(Texas)  determined  that  the  Edwards 
Limestone  Formation  (Edwards 
Limestone),  underlying  portions  of  the 
Du  Bose  Field  In  parts  of  Gonzales  and 
DeWitt  Counties,  Texas,  qualifies  as  a 
tight  formation  under  section  107(c)(5) 
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of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

For  the  reasons  discussed  below,  the 
Commission  issues  this  notice 
preliminarily  finding  that  the 
determination  is  not  supported  by 
substantial  evidence. 

Texas’  Determination 

On  November  3, 1992,  the 
Commission  received  Texas’  notice 
determining  that  the  Edwards 
Limestone  qualifies  as  a  tight  formation. 
The  recommended  interval  consists  of 
two  distinct  reservoirs  (the  Edwards 
“A”  and  the  Edwards  "B”). 1 

Texas’  notice  shows  that  Yates  Energy 
Corporation  (Yates)  is  the  applicant  ana 
current  operator  of  five  of  eight  wells 
that  have  been  completed  in  the 
Edwards  Limestone  reservoirs  at  one 
time  or  another  within  the  DuBose 
Field.  The  record  also  shows  that  the 
field  was  discovered  in  1960,  has  been 
producing  for  over  30  years,  and  that  by 
December  of  1991  had  produced  a  total 
of  90  Bcf  of  gas  and  1.5  million  barrels 
of  oil.  The  record  also  indicates  that  the 
DuBose  Field  has  a  strong  water  drive. 

Texas  concluded  the  Edwards 
Limestone  meets  the  applicable 
permeability  and  flow  rate  guidelines 
based  on  current  permeability  and  pre¬ 
stimulation  flow  rate  values.  The  notice 
contains  no  permeability  and  pre- 
stimulation  flow  rate  values 
representing  the  conditions  in  the 
Edwards  Limestone  reservoirs  prior  to 
the  onset  of  sustained  production.  Texas 
states  that  the  average  depth  to  the  top 
of  the  Edwards  Limestone  is  11,900  feet; 
thus,  the  applicable  maximum 
allowable  natural  gas  flow  rate  for  wells 
completed  for  production  is  1,071  Mcfd. 
Texas  based  its  determination  on  the 
permeability  to  gas  from  a  single  May 
1992  pressure  build-up  test  covering 
only  the  gas-bearing  intervals  in  the 
Edwards  "A”  and  Edwards  “B” 
reservoirs  in  what  was  then  the  most 
recent  Edwards  Limestone  completion 
in  the  Borcher-Hilbrich-Gardein  #1  well. 
Texas  also  determined  that  the  Edwards 
Limestone  meets  the  natural  gas  flow 
rate  allowable,  based  on  that  fact  that 
this  well  only  produced  at  a  rate  of  175 
Mcfd  prior  to  stimulation. 

Staffs  Tolling  Letter  and  Texas’ 
Response 

By  letter  dated  December  17, 1992, 
Commission  staff  tolled  the  45-day 
review  period  because  the 


1  The  Edwards  "A”  is  a  non-associated  gas 
reservoir,  which  is  separated  from  the  Edwards  "B’ 
by  shale.  The  ga~  in  the  underlying  Edwards  “BM 
reservoir  is  in  association  with  oil  (i.e.,  the  gas¬ 
bearing  section  overlies  an  oil  rim,  which  in  turn 
overlies  a  water-bearing  section). 


determination  did  not  rely  on 
permeabilities  and  pre-stimulation  flow 
rates  obtained  prior  to  the  partial 
depletion  of  the  reservoirs  involved  (i.e., 
prior  to  the  onset  of  sustained 

{>  reduction  in  the  DuBose  Field).  Staffs 
etter  pointed  out  that  the  notice  shows 
that  the  field  has  been  producing  for 
over  30  years,  indicates  that  the  field 
has  a  strong  water  drive,  and  requested 
Texas  to  submit  permeability  and  flow 
rate  data  representing  the  condition  of 
the  Edwards  Limestone  interval  prior  to 
commencement  of  sustained  production 
in  the  DuBose  Field. 

In  its  reply  received  March  1, 1993, 
Texas  reaffirmed  its  determination  and 
provided  the  results  of  one  additional 
pressure  build-up  test  in  a  new  well,  the 
DuBose  "A”  #2  well,  plus  Yates’ 
assertions  that; 

(1)  Although  the  Edwards  Limestone 
reservoirs  exLiibit  a  31  to  38%  partial 
pressure  depletion,  this  does  not  affect 
the  determination  of  permeability  to  gas, 
because  the  primary  drive  mechanism  at 
work  is  gas  expansion,  not  a  water 
drive; 

(2)  The  reference  in  staffs  December 
17, 1992  letter  to  the  presence  of  a 
strong  water  drive  in  the  record  is  now 
incorrect,  because  open  hole  logs  for  the 
DuBose  “A”  #2  well  show  that  the  oil/ 
water  and  gas/oil  contacts  in  the 
Edwards  “B”  reservoir  are  essentially 
the  same  as  those  in  the  original  wells 
operated  by  the  Superior  Oil  Company; 
and 

(3)  Permeability  data,  plus  natural  gas 
and  crude  oil  flow  rate  data  from  31 
years  ago  is  not  available  and  not 
needed,  because  it  is  only  necessary  to 
establish  that  the  permeability  is  less 
than  0.1  millidarcy  (md). 

Discussion 

Section  271.703(c)(2)  of  the 
Commission’s  regulations  sets  forth 
guidelines  that  the  jurisdictional  agency 
must  show  are  met  for  a  formation  to 
qualify  as  a  tight  formation.  Section 
271.703(c)(2)(i)(A)  requires  the 
jurisdictional  agency  to  show  that  the 
expected  in  situ  gas  permeability 
throughout  the  pay  section  is  0.1  md  or 
less.  Section  271.703(c)(2)(i)(B)  also 
requires  the  jurisdictional  agency  to 
show  that  the  expected  prestimulation 
stabilized  flow  rate  against  atmospheric 
pressure  for  wells  completed  for 
production  in  the  formation  is  not 
expected  to  exceed  the  applicable 
maximum  flow  rate  specified  in  the 
table  in  that  section  (1,071  Mcfd  in  this 
case).  Finally,  §  271.703(c)(2)(i)(C) 
requires  the  jurisdictional  agency  to 
show  that  wells  drilled  into  the 
formation  and  completed  for  production 
are  not  expected  to  produce  more  than 


5  barrels  of  crude  oil  per  day,  prior  to 
stimulation.  According  to  Texas,  this 
Edwards  Limestone  interval  meets  these 
guidelines. 

However,  in  Order  No.  99,  the 
Commission  defined  a  tight  formation  as 
“a  sedimentary  layer  of  rock  cemented 
together  in  a  manner  that  greatly 
hinders  the  flow  of  gas  through  the 
rock.”2  The  Commission  established 
guidelines  on  permeability  and  flow 
rates  to  be  used  to  evaluate  the  physical 
characteristics  of  the  rock  in  the 
formation  in  order  to  show  that  the 
formation  is  tight,  which  should  have 
been  the  case  prior  to  the  onset  of 
sustained  production  from  the 
formation.  Accordingly,  the 
Commission  further  clarified  that  the 
objective  of  the  rule  was  to  “provide 
incentives  for  the  development  of  tight 
formations,  not  to  provide  incentives  to 
develop  all  formations  with  low 
prestimulation  production  rates.”3  As  a 
result,  the  Commission  did  not  intend  to 
permit  a  formation  that  does  not 
actually  meet  the  definition  of  a  “tight 
formation”  to  qualify  based  on  currently 
low  permeability  and  flow  rate  values 
that  are  merely  a  side  effect  of  prior 
conventional  levels  of  production. 

This  is  consistent  with  the 
Commission’s  preliminary  finding 
issued  in  the  Mississippi-4  tight 
formation  proceeding  in  Docket  No. 
GP91-16-000,  where  the  Commission 
found  that  the  formation  at  issue  did  not 
qualify  as  a  tight  formation,  even  though 
current  tests  showed  that  it  exhibited 
low  permeability  and  production 
characteristics  meeting  the  numerical 
limits  in  the  Commission’s  regulations.4 
The  Commission  found  that  these 
values  were  attained  only  as  the  result 
of  the  influx  of  water  into  the  formation 
due  to  sustained  conventional 
production,  not  as  the  result  of  the  way 
the  rock  was  cemented  together. 

The  record  before  us  shows  that  the 
Edwards  Limestone  reservoirs  have 
been  producing  oil  and  gas  for  more 
than  30  years,  with  cumulative 
production  of  90  Bcf  of  gas  and  1.5 
million  barrels  of  oil,  all  of  which  took 
place  absent  any  pricing  incentive 
under  section  107  of  the  NGPA.  The 
record  further  shows  that  eight  wells 
were  completed  in  the  field  at  one  time 
or  another.  The  record  also  shows  that 
there  has  been  a  significant  decline  in 


3  Order  No.  99.  FERC  Stats.  &  Kegs.,  Regulations 
Preambles  (1977-1981)  1 30.183  at  p.  31,261. 

3  FERC  Stats.  &  Regs.,  Regulations  Preambles 
(1977-1981)  1 30,183  at  p.  31,276.  See  also  Interim 
Rule,  FERC  Stats.  &  Regs.,  Regulations  Preambles 
(1977-1981)  1 30,130  at  p.  30,906. 

*  See  57  FERC  1 61,129.  The  Commission  did  not 
issue  a  final  order  because  the  applicant  withdrew 
the  application. 
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reservoir  pressure,9  indicating  that  the 
pre-stimulation  flow  rates  attained  by 
current  well  completions,  such  as  the 
DuBose  "A”  #2  well,  should  be  lower 
than  those  attained  by  the  original 
DuBose  Field  well  completions.  In 
addition,  when  couplea  with  the 
indications  of  the  presence  of  a  water 
drive  in  the  held,  the  cumulative 
production  figures  also  suggest  that  the 
permeability  to  gas  within  the 
recommended  area  may  have  been 
affected  by  the  partial  depletion  of  the 
subject  reservoirs. 

Based  on  the  production  history  and 
other  facts  in  the  record,  we  believe  that 
Texas  must  examine  the  pre-stimulation 
flow  rates  of  the  original  well 
completions  to  determine  whether  the 
permeability,  natural  gas  flow  rate  and 
crude  oil  flow  rate  characteristics  now 
exhibited  by  the  Edwards  Limestone  are 
the  result  of  production,  or  are  due  to 
the  rock  being  cemented  together  in  a 
manner  that  greatly  hinders  the  flow  of 
gas  through  the  formation. 

Based  on  the  record,  we  preliminarily 
find  that  Texas’  determination  lacks  the 
evidence  necessary  to  support  its 
conclusion  that  the  Edwards  Limestone 
Formation  is  a  tight  formation,  as 
defined  by  the  Commission.  We  also 
preliminarily  find  that  the  current 
permeability  and  flow  rate  data  alone 
are  inconclusive  with  regard  to  the 
determination  of  whether  the  Edwards 
Limestone  Formation  is  a  tight 
formation,  since  these  data  may  simply 
reflect  the  effect  of  over  30  years  of 
sustained  conventional  production. 
Since  the  record  lacks  the  data  needed 
to  establish  the  formation’s  permeability 
and  flow  rate  characteristics  prior  to  the 
onset  of  sustained  production,  the 
Edwards  Limestone  Formation  does  not 
appear  to  satisfy  the  guidelines  for  tight 
formation  designation  on  the  basis  of 
the  existing  data  in  the  record. 

Under  §  275.202(a)  of  the  regulations, 
the  Commission  may  make  a 
preliminary  finding,  before  a 
determination  becomes  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record. 

Based  on  the  foregoing  facts,  the 
Commission  hereby  makes  a 
preliminary  finding  that  Texas’ 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.  Texas  or  the 
applicant  may,  within  30  days  from  the 
date  of  this  preliminary  finding,  submit 
written  comments  and  request  an 
informal  conference  with  the 


5  Yates  acknowledged  that  the  recently  drilled 
DuBose  “A"  #2  well's  pressure  build-up  test  for  the 
Edwards  Limestone  shows  that  average  reservoir 
pressure  is  3,825  psia.  while  original  reservoir 
pressure  was  approximately  5.600  psia. 


Commission  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 

Lois  D.  Cashel], 

Secretary. 

(FR  Doc.  93-9310  Filed  4-20-93;  8:45  am) 

Bl  LUNG  CODE  *717-01 -M 


[Docket  Noe.  EG9^-39-000,  et  al.) 

Birchwood  Development  Corp.,  et  ai.; 
Applications  for  Determination  of 
Exempt  Wholesale  Generator  Status 

April  14, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Birchwood  Development  Corp. 

[Docket  No.  EG93-39-000) 

On  April  8, 1993,  Birchwood 
Development  Corp.  (the  “Applicant”) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  (“Facility”). 
The  Facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  King  George  County,  Virginia.  The 
Facility  is  dispatchable,  based  upon 
Virginia  Electric  &  Power  Co.’s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29, 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29, 
1996. 

The  Facility  may  be  certified  as  a 
“qualifying  cogeneration  facility” 
pursuant  to  §  292.207  of  the 
Commission’s  regulations  (“QF”),  18 
CFR  292.207,  or,  subject  to  the  receipt 
of  all  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:  May  3, 1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 


2.  Southern  Electric  Wholesale 
Generators,  Inc. 

[Docket  No.  EG93-41-000] 

April  14, 1993. 

On  April  8, 1993,  Southern  Electric 
Wholesale  Generators,  Inc.  (the 
"Applicant”)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission’s 
regulations. 

The  Applicant  owns  and/or  operates 
two  facilities.  One  facility  is  a  209 
megawatt  oil-fired  combined  cycle 
cogeneration  facility  located  at  Barbers 
Point,  Oahu,  Hawaii.  This  facility 
includes  two  combustion  turbine/ 
generator  sets  and  one  steam  turbine/ 
generator.  Net  nominal  plant  output  of 
this  facility  is  180  MW,  with  each 
combustion  turbine/generator  supplying 
about  66.5  MW,  the  steam  turbine/ 
generator  supplying  about  50  MW,  and 
about  3  MW  station  service.  This  facility 
was  placed  in  commercial  operation  on 
or  about  May  31, 1991.  This  facility  has 
been  certified  as  a  “qualifying 
cogeneration  facility”  pursuant  to 
§  292.207  of  the  Commission’s 
regulations,  18  CFR  292.207,  by  order 
dated  August  2, 1989  (Docket  No. 
QF89-1 98-000). 

The  second  facility  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  and  will  be 
located  in  King  George  County,  Virginia. 
This  facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  This  facility  is  dispatchable, 
based  upon  Virginia  Electric  &  Power 
Company’s  demand  requirements 
pursuant  to  a  power  sales  contract.  It  is 
contemplated  that  construction  of  the 
Facility  will  commence  on  or  about 
November  29, 1993  and  be  placed  in 
commercial  operation  on  or  about 
November  29, 1996.  This  facility  may  be 
certified  as  a  “qualifying  cogeneration 
facility”  pursuant  to  §  292.207  of  the 
Commission’s  regulations  (“QF”),  or 
subject  to  the  receipt  of  all  necessary 
state  and  federal  authorizations,  be 
operated  as  a  wholesale  supplier  of 
electricity  that  is  not  a  QF.  Thermal 
energy  from  this  facility  will  be  used  to 
heat  and  cool  a  greenhouse. 

Comment  date:  May  3, 1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

3.  Birchwood  Power  Partners,  L.P. 
[Docket  No.  EG93-40-000) 

On  April  8,  1993,  Birchwood  Power 
Partners,  L.P.  (the  “Applicant”)  filed 
with  the  Federal  Energy  Regulatory 
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Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  ("Facility”). 
The  Facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  King  George  County,  Virginia.  The 
Facility  is  dispatchable,  based  upon 
Virginia  Electric  &  Power  Co.’s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29, 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29, 

1996. 

The  Facility  may  be  certified  as  a 
“qualifying  cogeneration  facility” 
pursuant  to  §  292.207  of  the 
Commission’s  regulations  ("QF”).  18 
CFR  292.207,  or,  subject  to  the  receipt 
of  ail  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:  May  3, 1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

4.  SEI  Hawaiian  Cogenerators,  Inc. 
[Docket  No.  BG93-38-000] 

On  April  8, 1993,  SEI  Hawaiian 
Cogenerators,  Inc.  (the  "Applicant”), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  209  megawatt  oil- 
fired  combined  cycle  cogeneration 
facility  located  at  Barbers  Point,  Oahu, 
Hawaii  (the  “Facility”).  The  Facility 
includes  two  combustion  turbine/ 
generator  sets  and  one  steam  turbine/ 
generator.  Net  nominal  plant  output  is 
180  MW,  with  each  combustion  turbine/ 
generator  supplying  about  66.5  MW,  the 
steam  turbine/generator  supplying  about 
50  MW,  and  about  3  MW  station  service. 
The  Facility  has  been  certified  as  a 
"qualifying  cogeneration  facility” 
pursuant  to  §  292.207  of  the 
Commission’s  regulations,  18  CFR 
292.207,  by  order  dated  August  2, 1989 
(Docket  No.  QF89-198-000).  The 
Facility  was  placed  in  commercial 
operation  on  or  about  May  31, 1991. 


Comment  date:  May  3, 1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

Standard  Paragraphs 

W.  Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  385.211  and  385.214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-9241  Filed  4-20-93;  8:45  ami 


April  15, 1993. 

Take  notice  that  on  April  13, 1993, 
Equitrans,  Inc.  ("Equitrans”)  filed  the 
following  tariff  sheets  for  inclusion  in 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Third  Revised  Sheet  No.  12 

Equitrans  requests  waiver  of  the  30 
day  notice  period,  and  all  other  waivers 
necessary  to  permit  this  tariff  sheet  to 
become  effective  May  1, 1993. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  reflect  new  take  or  pay 
charges  billed  to  Equitrans  by  Tennessee 
Gas  Pipeline  Company  ("Tennessee”). 

On  December  1, 1992,  Tennessee  filed 
to  revise  its  transition  cost  demand 
surcharge  to  reflect  recovery  of  an 
additional  $2  million  in  take-or-pay 
costs.  By  Order  issued  December  31, 
1992,  the  Commission  accepted 
Tennessee’s  filing  and  allowed  the 
revised  surcharge  to  take  effect,  subject 
to  refund,  on  January  1, 1993,  61  FERC 
1 61,394.  Tennessee’s  filing  increases 
the  allocation  of  take-or-pay  costs  to 
Equitrans  by  $46,548  which  charge  is  to 
be  amortized  over  the  remaining  term  of 
the  original  24  month  amortization 
period. 

By  Order  issued  August  25, 1992,  the 
Commission  accepted  certain  Equitrans 
tariff  sheets  which  reflected  the  flow¬ 
through  on  an  as-billed  basis  take-or-pay 
charges  flowed  through  by  Tennessee  to 
Equitrans,  60  FERC  161,193.  Equitrans’ 
tariff  provides  that  any  additional  take- 


— 

or-pay  costs  to  Equitrans  from 
Tennessee  will  be  allocated  to 
Equitrans’  customers  using  the  same 
methodology  as  such  additional  charges 
are  allocated  to  Equitrans.  Equitrans 
proposes  to  collect  the  new  take-or-pay 
chaige  billed  by  Tennessee  on  an  as- 
billed  basis  through  monthly  allocations 
to  its  sales  customers  of  $4,689.  The 
new  take-or-pay  charges  will  continue 
until  the  entire  demand  surcharge  from 
Tennessee  is  recovered.  Similarly,  to  the 
extent  Tennessee  is  required  to  make 
take-or-pay  refunds,  such  refunds  will 
be  refunded  or  credited  to  Equitrans’ 
customers  on  an  "as-billed”  basis 
within  thirty  days  after  Equitrans 
receives  the  refund  from  Tennessee, 
pursuant  to  Section  19.16(a)  of  the 
General  Terms  and  Conditions  of 
Equitrans’  Fere  Gas  Tariff,  Volume  No. 

1. 

Equitrans  states  that  copies  of  the 
filing  are  being  served  on  each  of 
Equitrans’  customers  and  interested 
state  commissions  and  that  copies  of 
this  filing  are  also  available  for  public 
inspection  during  regular  hours  at 
Equitrans’  offices  in  Pittsburgh, 
Pennsylvania. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-9243  Filed  4-25-93;  8:45  ami 


Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  15, 1993. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  April  13, 1993, 
tendered  for  filing  a  report  of  refunds 
made  to  its  jurisdictional  sales  and 
transportation  customers  for  the  period 
May  1, 1991,  through  April  30, 1992. 


BI  LUNG  CO  DC  67 1 7-01 -M 

[Docket  No.  TM93-3-24-000] 

Equitrans,  Inc.;  Filing 
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WNG  states  that  it  is  refunding  to  its 
jurisdictional  customers  $.0013  per  Dth 
for  all  throughput  volumes  on  which 
WNG  collected  maximum  rates  during 
the  period  May  1, 1991  through  April 
30, 1992  and  the  difference  between 
$.0013  per  Dth  and  the  amount  of  the 
discount  on  any  volumes  transported  at 
a  discount  of  less  than  $.0013  per  Dth, 
representing  the  true-up  of  WNG’s  take- 
or-pay  volumetric  surcharge.  WNG  is 
also  refunding  $.0044  per  Dth  for 
November  7, 1991  through  January  31, 
1992  and  $.0045  per  Dth  for  February  1, 
1992  through  April  30, 1992  for  all 
volumes  on  which  WNG  collected 
maximum  rates,  and  the  difference 
between  the  $.0044  or  $.0045  and  the 
amount  of  the  discount  on  any  volumes 
transported  at  a  discount  of  less  than 
$.0044  or  $.0045  per  Dth.  This  refund 
results  horn  calculating  the  surcharge 
based  on  360  MMDth  of  throughput 
rather  than  323  MMDth. 

WNG  states  that  each  jurisdictional 
sales  and  transportation  customer  was 
supplied  computations  supporting  the 
refund  and  that  copies  of  the  letter  and 
report  were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  April  22, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashel! , 

Secretary. 

|FR  Doc.  93-9242  Filed  4-20-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4615-9] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq. ),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21, 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Ms.  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Sulfuric  Acid 
Plants  (Subpart  H) — Information 
Requirements  (EPA  ICR  #1057.06;  OMB 
#2060-0041).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
sulfuric  acid  plants  must  provide  EPA, 
or  the  delegated  State  regulatory 
authority,  with  one-time  notifications 
and  reports,  and  must  keep  records,  as 
required  of  all  facilities  subject  to  the 
general  NSPS  requirements.  In  addition, 
facilities  subject  to  this  subpart  must 
install  a  continuous  monitoring  system 
(CMS)  to  monitor  sulfur  dioxide 
emissions,  and  must  notify  EPA  or  the 
State  regulatory  authority  of  the  date 
upon  which  demonstration  of  the  CMS 
performance  commences.  They  must 
submit  semiannual  reports  of  excess 
emissions  and  of  monitoring  system 
performance.  The  notifications  and 
reports  enable  EPA  or  the  delegated 
State  regulatory  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  48 
hours  per  response  for  reporting,  and 
140  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
sulfuric  acid  plants. 

Estimated  Number  of  Respondents: 
94. 

Estimated  Number  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  22,183  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities;  semiannual  reporting  for 
existing  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 


information  collection,  including 
suggestions  for  reducing  the  burden,  to- 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC  20460. 
and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW„  Washington,  DC  20503. 

Dated:  April  15, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-9292  Filed  4-20-93;  8:45  am) 

BILLING  CODE  8680-50-41 


[FRL-4615-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21,  1993. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  “COASTAL  OIL  AND  GAS 
QUESTIONNAIRE”  (EPA  No.  1640.01). 

Abstract:  EPA’s  Office  of  Water  (OW) 
is  planning  to  conduct  a  questionnaire 
Survey  for  the  coastal  subcategory  of  the 
oil  and  gas  extraction  and  production 
industry.  The  sampling  plan  for  this 
survey  calls  for  a  census  of  operators 
and  less  than  a  census  of  wells.  This  is 
a  new  data  collection  effort  in  support 
of  technology-based  effluent  limitations 
guidelines  for  this  industry  pursuant  to 
the  Clean  Water  Act.  The  questionnaire 
will  be  mandatory  pursuant  to  section 
308  of  the  Clean  Water  Act.  The 
development  of  effluent  limitations  for 
this  industry  is  required  by  court  order 
to  be  proposed  by  1/31/95. 

This  questionnaire  will  collect  data 
regarding  production  and  drilling 
operations  and  will  include  the 
following: 
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— The  amount  and  type  of  wastes 
generated 

— The  technology  used  to  treat  the 
wastes 

— The  methods  used  to  dispose  of  the 
wastes 

— The  costs  of  waste  treatment  and 
disposal 

— The  financial  information  including 
operator  assets,  liabilities,  revenues, 
costs,  expenses,  earning  and  net 
income 

— Copies  of  the  1992  end-of-year 
financial  statements 
EPA  will  use  the  information 
collected  to  determine  the  best 
performing  facilities  and  the  best 
effluent  treatment  and  discharge 
technology  in  use,  to  analyze  other 
available  treatment  and  disposal 
operations,  to  determine  the  feasibility 
of  compliance  with  best  technology  and 
to  develop  new  source  performance 
standards. 

Respondents:  Oil  and  gas  operators 
with  wells  located  in  the  coastal  regions 
of  Texas,  Louisiana,  and  Alaska. 

Because  operators  may  operate  a 
multiple  number  of  wells,  EPA  has 
developed  a  statistical  method  to  select 
only  a  certain  number  of  wells  per 
operator  for  which  the  respondent  is 
responsible  for  providing  information. 

Burden  Estimate:  The  burden 
imposed  by  this  Coastal  Oil  and  Gas 
Questionnaire  is  estimated  to  range 
between  28  and  168  hours  with  an 
average  of  33  hours  per  response.  This 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  compiling  the 
data  needed,  and  completing  and 
reviewing  the  questionnaire. 

Estimated  No.  of  Respondents:  326 
Operators. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,758  hours. 

Frequency  of  Collection:  One-time. 
Comments:  Direct  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information  to: 

Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M.  St.  SW., 
Washington,  DC  20460 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.  NW., 
Washington,  DC  20503. 

Dated:  April  14, 1993. 

James  A.  Hanlon, 

Acting  Director,  Office  of  Science  and 
Technology,  Office  of  Water. 

(FR  Doc.  93-9293  Filed  4-20-93;  8:45  ami 

BILLING  CODE  6SS0-6O-P 


[OPP-30350;  FRL-4577-5J 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  May  21, 1993. 

ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30350]  and  the  file 
symbol/registration  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  23,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  In  person,  bring  comments 
to:  Rm.  1128,  Environmental  Protection 
Agency,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 

All  written  comments  will  be  available 
for  public  inspection  in  rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 

23,  Joanne  I.  Miller,  rm.  237,  CM  #2, 
(703-305-7830). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  62719-EEG. 

Applicant:  DowElanco,  9002  Purdue 
Road,  Quad  IV,  Indianapolis,  IN  46268- 
1189.  Product  name:  DE-498  Technical. 
Herbicide.  Active  ingredient: 
Flumetsulam  N-(2,6-difluorophenyl)-5- 
methyl-l,2,4-triazolo-(l,5a]-pyrimidine- 
2-sulfonamide  at  98  percent.  Proposed 
classification/Use:  None.  For 
manufacturing  end  use  products  for  use 
on  com  and  soybeans.  (PM  23) 

2.  File  Symbol:  63098-R.  Applicant: 
Mitsui  Petrochemicals  (America)  Ltd. 
Product  name:  UMP-488  Technical. 
Herbicide.  Active  ingredient:  1- 
Methoxy-l-methyl-3-(4-(3,4-dihydro-2- 
methoxy-2,4,4-trimethyl-7- 
benzopyranyloxy)phenyl]  urea  at  97.8 
percent.  Proposed  classification/Use: 
None.  For  manufacturing  end  use 
products  for  use  on  com.  (PM  23) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
roved. 

omments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  April  2, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-8876  Filed  4-20-93;  8:45  amj 
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[OPPTS-59322;  FRL-4532-7J 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA’s  final  rule  published  in  the 
Federal  Roister  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under 
section  5(h)(6)  of  TSCA,  announces 
receipt  of  six  applications  for 
exemption,  provides  a  summary,  and 
requests  comments  on  the 
appropriateness  of  granting  these 
exemptions. 

DATES: 

Written  comments  by: 

T  93-13,  April  22, 1993. 

T  93-14,  April  25, 1993. 

T  93-1 5.  93-1 6,  93-1 7,  93-1 8.  April 
29, 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  [OPPTS-59322]  and  the  specific 
TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  ET  G-099 
Washington,  DC  20460  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  also  known  as  the  TSCA  Public 
Docket  Office,  ET  G-102  at  the  above 
address  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T 93-13 

Close  of  Review  Period.  May  6, 1993. 

Manufacturer.  Confidential. 

Chemical.  (G)  Nitrile  substituted  alkyl 
ester  of  a  propenoic  acid. 

Use/Production.  (S)  A  component  of 
“superglue”  adhesive  formulations. 
Prod,  range:  5,000-50,000  kg/yr. 


T  93-14 

Close  of  Review  Period.  May  2, 1993. 
Importer.  Confidential. 

Chemical.  (G)  Hydrophilic  polymer 
dispersant  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

T  93-15 

Close  of  Review  Period.  May  13, 1993. 
Importer.  Confidential. 

Chemical.  (G)  Nonionic  reactive 
polymer  latex. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

T 93-16 

Close  of  Review  Period.  May  13, 1993. 
Importer.  Confidential. 

Chemical.  (G)  Hydrophilic  polymer 
dispersant  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

T 93-17 

Close  of  Review  Period.  May  13, 1993. 
Importer.  Confidential. 

Chemical.  (G)  Aqueous  polyurethane 
dispersion  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range.  Confidential. 

T  93-18 

Close  of  Review  Period.  May  13, 1993. 
Importer.  Confidential. 

Chemical.  (G)  Crosslinked 
hydrophilic  latex  acid. 

Dated:  April  14, 1993. 

Frank  V.  Caesar, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-9317  Filed  4-20-93;  8:45  ami 

BILLING  CODE  6560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  87-267] 

Radio  Broadcast  Service,  AM 
Technical  Assignment  Criteria 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  Report  and  Order:  Review 
of  the  Technical  Assignment  for  the  AM 
Broadcast  Service,  MM  Docket  No.  87- 
267,  (56  FR  64842-01,  December  12, 
1991),  the  Federal  Communications 
Commission  explained  and  adopted 
innovative  and  substantial  regulatory 
steps  to  ensure  the  survival  and  health 
of  the  AM  broadcast  service.  Those 
steps  included  establishing  an  expanded 
AM  band  (1605-1705  kHz.)  This  notice 


announces  the  opening  of  the  filing 
window  for  petitions  for  migration  to 
the  expanded  band. 

DATES:  The  filing  window  will  open  on 
May  3, 1993  and  close  at  the  end  of 
business  hours  on  June  30. 1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Burtle  (AM  Branch  Chief),  202-632- 
7010. 

SUPPLEMENTARY  INFORMATION: 

Federal  Communications  Commission 
To  Open  “Filing  Window”  on  AM 
Expanded  Band  Applications 

April  15. 1993. 

The  Federal  Communications 
Commission  will  begin  to  accept 
petitions  for  migration  to  the  new  AM 
expanded  band  (1605-1705  kHz)  on 
May  3, 1993.  The  filing  window  will 
close  June  30, 1993.  Initial  eligibility  for 
expanded  band  allotments  will  be 
limited  to  existing  AM  licensees.  The 
petition  for  migration  need  only 
include: 

1.  An  opening  statement  requesting 
migration; 

2.  An  accurate  description  of  the 
existing  band  station  (call  sign, 
community  of  license  and  operating 
frequency)  seeking  to  migrate; 

3.  A  statement  as  to  whether  the 
petitioner  intends  to  use  AM  stero. 
Those  few  stations  that  are  eligible  to 

take  advantage  of  the  opportunity 
offered  by  the  recent  amendment  to 
section  331(b)  of  the  Communications 
Act  of  1934,  as  amended,  Public  Law 
102-243,  sec.  4, 105  Stat.  2394,  2402 
(codified  as  amended  at  47  U.S.C.  sec. 
331(b)  (1991)),  and  wish  to  do  so, 
should  so  specify. 

More  detailed  information  regarding 
the  methods  to  be  used  to  calculate  the 
ranking  factors  and  allotments  can  be 
found  in  Review  of  the  Technical 
Assignment  Criteria  for  the  AM 
Broadcast  Service,  6  FCC  Red  6273 
(MM.  Docket  87-267,  released  October 
25, 1991),  recon.  granted  in  part  and 
denied  in  part,  FCC  93-198,  adopted 
April  13,  1993.  The  complete  text  of  this 
document  may  be  purchased  from  the 
Commission’s  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

The  Commission  will  utilize  two 
computer  programs,  one  written  in  the 
Fortran  language  to  calculate  the 
ranking  factors,  and  one  written  in  the 
”C”  language  to  calculate  the  allotments 
of  frequencies.  The  Commission  will 
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release  the  Fortran  source  code  and  the 
“C”  source  code  either  in  hard  copy 
format  or  machine  readable  format 
through  NTIS,  5285  Port  Royal  Road, 
Springfield,  Virginia,  22151;  (703)  487- 
4650.  Documentation  of  the  programs 
and  instructions  for  their  use  on  a  PC  or 
PC  compatible  systems  or  work  stations 
are  included  with  the  programs.  To 
minimize  program  size  and  hie  access, 
the  ground  conductives  of  Alaska  and 
Puerto  Rico,  which  were  available  only 
in  the  Region  2  Conductivity  Database 
(R2RAN),  have  been  transferred  to  the 
format  of  the  US  Conductivity  Database 
(M3RAN).  These  addition  conductivities 
(not  available  in  the  present  M3 
database),  along  with  an  additional  for 
the  Great  Salt  Lake,  will  be  included  in 
machine-readable  format  with  the 
material  made  available. 

The  Commission  will  use  AM 
Engineering  Database  Number  941, 
updated  as  of  June  30, 1993,  in  the 
computation  of  ranking  factors  for 
stations  desiring  to  migrate  to  the 
expanded  band.  Copies  of  this  database 
will  be  available  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5288  Port  Royal  Road,  Springfield, 
Virginia  22161. 

Several  agencies  of  the  Federal 
Government  operate  travelers’ 
information  stations  on  1610  kHz.  They 
will  continue  operating  on  that  channel 
on  a  co-primary  basis  until  they  can  be 
reaccommodated  in  an  orderly  fashion 
on  an  alternative  frequency  to  be 
determined  in  a  future  proceeding. 
Potential  allotment  conflicts  with  those 
Federal  stations  will  be  addressed  on  a 
case-by-case  basis. 

There  is  no  fee  required  and  the 
petition  should  be  filed  with:  Ms.  Donna 
R.  Searcy,  Secretary,  Federal 
Communications  Commission,  Attn: 

AM  Branch,  1919  M  Street  NW., 
Washington,  DC  20554. 

For  more  information,  contact  Jim 
Burtle  at  (202)  632-7010. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-9236  Filed  4-20-93;  8:45  am] 

BILLING  COO£  S7 1 2-01 -M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability:  Davis  Hill  Ranch, 
Liberty  County,  TX 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  “Davis  Hill 
Ranch”  located  in  Liberty  County,  Texas 
is  affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

OATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  in  care  of 
AMRESCO  Management,  Inc.  until  July 
20, 1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
person:  Gerry  Standridge,  AMRESCO 
Management,  lncM  1201  Main  Street, 
32nd  Floor,  Dallas,  Texas  75201, 
Telephone:  (214)  508-7844,  Facsimile 
(214) 508-6649. 

SUPPLEMENTARY  INFORMATION:  This  521 
acre  property  in  Liberty  County,  Texas, 
is  divided  by  Farm  to  Market  Road  2518 
and  adjoins  the  Davis  Hill  State  Park. 

The  property  contains  wetlands  and  is 
believed  to  provide  habitat  for  certain 
endangered  or  threatened  species  of 
plants  and  animals,  including  the  Red 
Headed  Cockated  Woodpecker. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  July  20, 1993  by  Gerry 
Standridge,  at  the  address  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government, 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  “Qualified  organizations"  pursuant  to 
section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 

Notice  of  Serious  Interest  re: 

Davis  Hill  Ranch — FM  2518 
Liberty  County,  Texas 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in 
Public  Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms  of 
purchase  oY  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation 
purposes. 

Dated:  April  15, 1993. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

IFR  Doc.  93-9309  Filed  4-20-93;  8:45  am) 
BILLING  CODE  *71 0-01-01 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

SeaEscape  Cruises  Limited  and  Ferry  Charter 
Florida  Limited,  8751  W.  Broward  Blvd., 
suite  400,  Plantation,  Florida  33324. 

Vessel:  SCANDINAVIAN  SONG. 

Dated:  April  16, 1993. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-9287  Filed  4-20-93;  8:45  am] 

BILLING  CODE  0730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Section  504  Self-Evaluation  Report 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS). 

ACTION:  Final  report. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  is  issuing  a  final  report 
on  its  evaluation  of  current  policies  and 
practices  to  ensure  that  discrimination 
against  individuals  with  disabilities 
does  not  occur  in  its  programs  and 
activities.  The  report  establishes 
compliance  with  the  Department’s 
regulation  concerning  Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  Department  of  Health 
and  Human  Services,  45  CFR  part  85, 
that  requires  the  Department  to  perform 
a  self-evaluation  and  to  permit 
interested  parties  to  participate  in  the 
process.  Accordingly,  the  report 
summarizes  the  results  of  the 
Department’s  self-evaluation  to  date, 
with  consideration  given  to  any  public 
comments  received  from  interested 
parties. 

EFFECTIVE  DATE:  April  21, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Hood,  phone  (202)  619-1234 
(voice)  or  (202)  863-0101  (TDD). 

SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973 
prohibits  discrimination  on  the  basis  of 
disability  by  recipients  of  Federal 
financial  assistance.  In  1978,  Congress 
amended  the  Rehabilitation  Act,  and 
expanded  the  coverage  of  section  504  to 
programs  and  activities  conducted  by 
the  Federal  Government  itself.  The 
rationale  was  that  the  Federal 
Government  should  have  the  same 
section  504  obligations  as  the  recipients 
of  Federal  financial  assistance. 

The  Department  published  its  final 
regulation  to  implement  the  1978 
amendments,  codified  as  45  CFR  part 
85,  on  July  8, 1988,  effective  September 
6, 1988.  The  implementing  regulation 
prohibits  the  Department  horn 
discriminating  against  otherwise 
qualified  individuals  with  disabilities 
on  the  basis  of  disability  in  all  of  its 
operations,  except  for  certain  overseas 
activities.  Section  504,  45  CFR  part  85, 
extends  to  the  Department’s  interaction 
with  members  of  the  public  and  its 
treatment  of  program  applicants, 
participants  and  beneficiaries. 

On  June  11, 1992,  a  Notice  of  the 
Section  504  Self-Evaluation  Report  was 
published  in  the  Federal  Register,  pp. 
24793-24795,  with  a  request  for  public 
comments.  No  comments  were  received 
by  the  Department  during  the  sixty  (60) 
day  comment  period.  Therefore,  the 
Department  has  determined  to  make  no 
substantive  changes  to  the  report  and  is 
announcing  its  availability  as  the  final 
report. 

Report  Conclusion 

The  results  of  the  Department’s 
Section  504,  Part  85  Self-Evaluation 
Study,  based  on  information  analyzed, 
indicate  a  strong  commitment  to  the 
nondiscriminatory  operation  of  HHS 
programs  and  activities.  Findings 
emanating  from  the  study  were 
extensive.  Also,  the  process  of  the  study 
itself  served  to  heighten  the  awareness 
and  sensitivity  of  HHS  staff  to  their 
section  504  responsibilities. 

Most  of  HHS  policies,  practices,  and 
facilities  were  found  to  meet  section  504 
program  accessibility  standards. 
However,  there  were  those  which 
required  further  study  or  corrective 
action.  For  example,  HHS  has 
established  policies  and  procedures  to 
help  ensure  the  availability  of  readers 
and  interpreters  for  qualified 
individuals  with  disabilities.  On  the 
other  hand,  some  of  the  Department's 
vacancy  announcements  and  job 
descriptions  contain  language  that  could 
possibly  be  discriminatory  against 


persons  with  disabilities.  Overall 
Department  operations  will  be 
monitored  by  the  HHS  Office  for  Civil 
Rights  for  improvement  and  compliance 
with  the  requirements  of  the  section 
504,  part  85  Regulation. 

The  Department  views  the  Section 
504  Self-Evaluation  Study  as  an  ongoing 
process.  Accordingly,  any  new 
operating  or  staff  divisions  established 
within  the  agency  shall  have  one  year 
from  the  date  of  their  establishment  to 
carryout  this  evaluation.  The  primary 
objective  of  these  studies  will  continue 
to  focus  on  enhancing  the  accessibility 
of  all  HHS  programs  and  activities  to 
qualified  individuals  with  disabilities. 

Dated:  February  25, 1993. 

Ronald  G.  Copeland, 

Acting  Director,  Office  for  Civil  Rights. 

Approved  April  9, 1993 
Donna  E.  Shalala, 

Secretary. 
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Center*  for  Disease  Control  and 
Prevention  (CDC) 

[Announcement  Number  303] 

Cooperative  Agreements  for  Minority 
Community-Based  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Projects  Program 
Announcement 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  for 
HIV  prevention  projects  for  minority 
community-based  organizations  (CBOs) 
serving  populations  at  increased  risk  of 
acquiring  or  transmitting  HIV  infection. 
(A  cooperative  agreement  is  a  legal 
agreement  between  CDC  and  the 
recipient  in  which  CDC  provides 
financial  assistance  and  substantial 
Federal  programmatic  involvement  with 
the  recipient  during  the  performance  of 
the  project.)  Four  priority  program 
activities  will  be  funded  in  Fiscal  Year 
1993:  Street  and  Community  Outreach 
Programs,  Risk  Reduction  Programs, 
Community  Intervention  Programs,  and 
HIV  Prevention  Case  Management. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
relates  to  the  priority  areas  of 
educational  and  community-based 


programs,  HIV  infection,  and  sexually 
transmitted  diseases  (STDs).  It  addresses 
the  Healthy  People  2000  objectives  by 
providing  support  for  primary 
prevention  for  persons  at  increased  risk 
for  HIV  infection  and  by  increasing  the 
availability  and  coordination  of 
prevention  and  early  intervention 
services  for  HIV-infected  persons.  A 
summary  of  the  HIV-related  objectives 
will  be  included  in  the  application  kit. 
(To  order  a  copy  of  Healthy  People 
2000,  see  the  section  entitled,  "WHERE 
TO  OBTAIN  ADDITIONAL  INFORMATION.”) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Section  301(a)  (42 
U.S.C.  241(a)],  as  amended  and  Section 
317(a)  (42  U.S.C.  247b(a)),  as  amended. 

Eligibiltiy 

Congress  has  authorized  funds  to 
provide  direct  financial  and  technical 
assistance  so  that  minority  CBOs  may 
work  in  their  own  communities  to 
reduce  the  risky  behayiors  that  lead  to 
HIV  transmission.  Under  this 
announcement,  tax-exempt  minority 
CBOs  are  eligible.  Tax-exempt  status  is 
determined  by  the  Internal  Revenue 
Service  (IRS)  Code,  Section  501(c)(3).  A 
minority  CBO  is  an  organization  that 
has:  a  governing  board  composed  of 
more  than  50%  racial  or  ethnic  minority 
members;  a  significant  number  of 
minorities  in  key  program  positions; 
and  an  established  record  of  service  to 
a  racial  and  ethnic  minority  community 
or  communities.  A  local  affiliate  of  an 
organization  that  has  a  national 
governing  board  composed  of  more  than 
50%  racial  or  ethnic  minority  members, 
a  significant  number  of  minorities  in 
key  program  positions,  and  an 
established  record  of  service  to  racial 
and  ethnic  minority  communities,  is 
also  eligible.  For  subsequent  budget 
years,  proof  of  eligibility  will  be 
required  to  be  submitted  with  the 
noncompetitive  continuation 
application. 

Minority  CBOs  requesting  funds 
under  this  announcement  will  be 
categorized  into  one  of  two  mutually 
exclusive  groups:  (1)  High  prevalence 
Metropolitan  Statistical  Areas  (MSAs); 
or  (2)  lower  prevalence  geographic 
areas.  High  prevalence  MSAs  are 
defined  by  (1)  cumulative  reports  of  160 
or  more  AIDS  cases  in  racial  or  ethnic 
minorities  (African  Americans,  Alaskan 
Natives,  American  Indians,  Asian 
Americans,  Latinos/Hispanics,  and 
Pacific  Islanders)  in  the  3  year  period 
October  1, 1989  to  September  30, 1992, 
and  (2)  those  MSAs  that  were 
previously  eligible  for  funding  under 
Program  Announcement  202  Eligible 
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high  prevalence  MSAs  are  the 
following: 

Arizona:  Phoenix 

California:  Los  Angeles-Long  Beach, 
Oakland,  Orange  County,  Riverside- 
San  Bernardino,  Sacramento,  San 
Diego,  San  Francisco,  San  Jose 
Colorado:  Denver 

Connecticut:  Hartford-New  Britain,  New 
Haven-Waterbury-Bridgeport 
District  of  Columbia-Maryland-Virginia: 
Washington,  D.C. 

Florida:  Ft.  Lauderdale-Hollywood- 
Pompano  Beach,  Ft.  Pierce, 
Jacksonville,  Miami-Hialeah,  Orlando, 
Tampa-St.  Petersburg-Clearwater, 

West  Palm  Beach-Boca  Raton-Delray 
Beach 

Georgia:  Atlanta 
Illinois:  Chicago 
Louisiana:  New  Orleans 
Maryland:  Baltimore 
Massachusetts:  Boston-Lawrence-Salem 
Michigan:  Detroit 
Missouri-Kansas:  Kansas  City 
Missouri-Illinois:  St.  Louis 
New  York:  Dutchess  County 
New  York-New  Jersey:  New  York 
North  Carolina:  Greensboro-Winston- 
Salem-High  Point,  Raleigh-Durham 
North  Carolina-South  Carolina: 

Charlotte-Gastonia-Rock  Hill 
Ohio:  Cleveland 

Pennsylvania-New  Jersey:  Philadelphia 
Puerto  Rico:  Caguas,  Mayaguez,  Ponce, 
San  Juan 

T  ennessee-  Arkansas-Missi  ssippi : 
Memphis 

Texas:  Austin,  Dallas,  Ft.  Worth- 
Arlington,  Houston,  San  Antonio 
Virginia:  Norfolk-Virginia  Beach- 
Newport  News,  Richmond-Petersburg 
Washington:  Seattle 
Minority  CBOs  not  located  in  the 
aforementioned  list  of  high  prevalence 
MSAs  will  be  categorized  as  lower 
prevalence  geographic  areas. 

Additional  Eligibility  Criteria  And 
Information  Applying  To  All  Applicants 

Eligible  applicants  must  be  tax- 
exempt  organizations  whose  net 
eamings  in  no  part  accrue  to  the  benefit 
of  any  private  shareholder  or  person. 
Governmental  or  municipal  agencies, 
their  affiliate  organizations  or  agencies 
(e.g.,  health  departments,  school  boards, 
public  hospitals),  and  private  or  public 
universities  and  colleges  are  ineligible. 

Tax-exempt  status  may  be  proved  by 
either  a  reference  to  the  applicant 
organization  in  the  IRS's  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  Code  or  a 
copy  of  a  valid  IRS  tax  exemption 
document. 

Proof  of  both  tax-exempt  and  minority 
status  must  be  provided  with  the 


application.  Affiliates  of  national 
organizations  must  provide  proof  of 
their  eligibility  and  include  an  original, 
signed  letter  horn  their  Chief  Executive 
Officer  assuring  their  understanding  of 
the  intent  of  this  program 
announcement  and  the  responsibilities 
of  recipients.  CDC  will  not  accept  an 
application  without  proof  of  tax-exempt 
and  minority  status;  and  proof  of 
eligibility  for  affiliates  of  national 
organizations.  If  the  above  documents 
are  not  provided,  the  application  will  be 
considered  non-responsive  and  will  not 
be  considered  for  award.  Applications 
requesting  funds  to  support 
administrative  and  managerial  functions 
only  will  be  considered  non-responsive. 

Availability  of  Funds 

In  FY  1993,  CDC  expects  a  total  of  up 
to  $8,000,000  to  be  available  for  funding 
approximately  40  minority  CBOs  in 
high  prevalence  MSAs  and  up  to 
$1,000,000  to  be  available  for  funding 
approximately  10  minority  CBOs  with 
an  average  award  of  $100,000  for  lower 
prevalence  geographic  areas.  Funding 
under  this  announcement  is  for  the 
purpose  of  supporting  minority  CBOs 
that  represent  and  serve  minority 
persons  and  that  meet  the  criteria 
outlined  in  the  section  entitled 
"Eligibility.”  Awards  will  range  from 
$75,000  to  $300,000;  the  estimated 
average  award  is  $200,000  for  higher 
prevalence  MSAs.  These  estimates  are 
subject  to  change  based  on:  the  actual 
availability  of  funds;  The  scope  and  the 
quality  of  applications  received; 
appropriateness  and  reasonableness  of 
the  budget  request;  proposed  use  of 
project  funds;  and  extent  to  which  the 
applicant  is  contributing  its  own 
resources  to  HIV/AIDS  prevention 
activities.  However,  no  organization  will 
be  awarded  more  than  $300,000  per 
year.  Applications  for  more  than 
$300,000  will  be  deemed  ineligible  and 
will  not  be  accepted  by  CDC. 

Awards  will  be  made  for  a  12-month 
budget  period  within  a  3-year  project 
period.  ( Budget  period  is  the  interval  of 
time  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes.  Project  period  is  the  total  time 
for  which  a  project  has  been 
programmatically  approved.) 

No  funds  will  be  provided  for  direct 
patient  medical  care  (including 
substance  abuse  treatment,  medical 
prophylaxis  or  drugs).  Funds  provided 
through  this  cooperative  agreement  are 
not  meant  to  support  HIV  counseling 
and  testing.  Support  for  such  services 
should  be  obtained  from  other  sources 
of  funding,  or  services  should  be 
obtained  through  referral  to  local 
providers.  These  funds  may  not  be  used 


to  supplant  or  duplicate  existing 
funding.  Although  contracts  with  other 
organizations  are  allowable  under  these 
cooperative  agreements,  applicants  must 
perform  a  substantial  portion  of  the 
activities  for  which  funds  are  requested. 

Noncompeting  continuation  awards 
for  a  new  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  the 
availability  of  funds.  Progress  will  be 
determined  by  site  visits  by  CDC 
representatives,  progress  reports,  and 
the  quality  of  future  program  plans. 

Proof  of  eligibility  will  be  required  to  be 
submitted  with  noncompeting 
continuation  applications. 

Purpose 

This  program  will  provide  assistance 
to  minority  CBOs  to  (1)  develop  and 
implement  effective  community-based 
HIV  prevention  programs  consistent 
with  achieving  national  program  goals, 
and  (2)  promote  collaboration  and 
coordination  of  HIV  prevention  efforts 
among  CBOs,  affiliates  of  national  and 
regional  organizations,  HIV  prevention 
service  agencies,  and  public  agencies 
including  local  and  state  health 
departments,  substance  abuse  agencies, 
educational  agencies,  and  criminal 
justice  systems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  I  and  II,  below;  and  CDC  shall  be 
responsible  for  conducting  the  activities 
under  III,  below: 

I.  Fecipient  Activities 

As  a  condition  of  the  award,  some 
recipients  may  be  required  to  respond  to 
recommendations  resulting  from 
programmatic  or  fiscal  reviews  of 
applications. 

A.  Needs  Assessment 

Recipients  should  assess  the  need  for 
the  proposed  program  by  the  following: 

1.  Contact  your  state  or  local  health 
department’s  HIV/AIDS  coordinator, 
substance  abuse  agency,  and  office  of 
minority  health  for  current  information 
for  the  target  community  or  population 
on: 

a.  HIV  prevalence  and  reported  AIDS 
cases  in  persons  practicing  risky 
behaviors; 

b.  HIV/AIDS-related  baseline 
knowledge,  attitudes,  beliefs,  and 
behavior; 

c.  Patterns  of  substance  abuse  and 
rates  of  STDs  and  tuberculosis  (TB);  and 

d.  Other  relevant  information. 

The  application  kit  contains  a  list  of 
the  names  and  telephone  numbers  of 
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state  health  department  points  of 
contact. 

2.  Identify  and  contact  other 
organizations  and  agencies  to  learn  what 
services  are  being  provided  to  the  target 
populations  and  to  determine  whether 
these  services  are  similar  to  or 
supportive  of  the  proposed  activities. 
Such  organizations  and  agencies 
include  local  grantees  of  the  Center  for 
Substance  Abuse  Prevention  (CSAP), 
the  Health  Resources  and  Services 
Administration  (HRSA),  community 
programs  of  the  National  Institutes  of 
Health  (NIH),  the  National  Institute  on 
Mental  Health  (NIMH),  the  Center  for 
Substance  Abuse  Treatment  (CSAT), 
Title  X  family  planning  programs,  the 
Indian  Health  Service  (IHS),  and  the 
Office  of  Minority  Health  (OMH). 
Applicants  are  required  to  show  how 
the  proposed  program  activities  will 
meet  HIV  prevention  needs.  In  areas 
where  an  HIV  Health  Service  Planning 
Council  has  been  established  under  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Assistance 
(CARE)  Act,  an  applicant  should  make 
special  efforts  to  coordinate  its  plans 
with  those  of  the  council. 

3.  Use  the  information  obtained  from 
1  and  2  above,  information  from  other 
sources,  and  the  experience  of  the 
applicant  to  identify  gaps  in  HIV 
prevention  activities  for  racial  and 
ethnic  minority  persons  who  engage  in 
behaviors  that  place  them  at  risk  of 
acquiring  or  transmitting  HIV  infection 
to  their  sex  or  needle-sharing  partners. 

B.  Objectives  and  Program  Plans 

1.  Based  on  the  needs  assessment, 
develop  specific,  time-phased,  and 
measurable  program  objectives  and 
program  plans. 

a.  Objectives  should  be  consistent 
with  local,  state,  and  national  HIV 
prevention  goals.  Collaboration  with  the 
state  or  local  health  department  and 
other  nongovernmental  organizations 
serving  the  target  population  is 
essential.  If  there  is  a  state  or  local  HIV 
prevention  plan,  identify  which  of  its 
objectives  will  be  addressed.  Depending 
upon  the  services  proposed, 
collaboration  with  additional  state  and 
local  agencies  may  be  appropriate. 

b.  Through  objectives  and  program 
plans,  address  the  specific  behaviors 
and  practices  of  the  target  population 
that  the  intervention  is  designed  to 
promote,  such  as  correct  and  consistent 
condom  use,  knowledge  of  serological 
status,  not  sharing  needles,  and 
enrollment  in  drug  treatment  and  other 
preventive  programs.  Provide 
opportunities  for  representatives  of  the 
target  population  to  become  active  in 


planning,  implementing,  and  evaluating 
activities  and  services. 

2.  Implement  prevention  programs, 
activities,  and  services  to  achieve 
objectives  that  are  culturally  competent 
(i.e.,  program  and  services  provided  in 
a  style  and  format  respectful  of  the 
cultural  norms,  values,  and  traditions 
that  are  endorsed  by  community  leaders 
and  accepted  by  the  target  population), 
sensitive  to  issues  of  sexual  identity, 
developmentally  appropriate  (i.e., 
information  and  services  provided  at  a 
level  of  comprehension  that  is 
consistent  with  learning  skills  of 
persons  to  be  served),  linguistically- 
specific  (i.e.,  information  is  presented  in 
dialect  and  terminology  consistent  with 
the  target  population’s  native  language 
and  style  of  communication),  and 
educationally  appropriate.  These 
programs  should  be  directed  at  racial 
and  ethnic  minority  persons  whose 
behaviors  place  them  at  high  risk  for 
HIV  infection  or  transmission  including: 

a.  Men  who  have  or  have  had  sex  with 
men  (including  gay-identified  and  non- 
identified); 

.  Substance  users  including  Injecting 
Drug  Users  (IDU),  especially  those  who 
share  needles  and  other  paraphernalia; 

c.  Persons,  both  male  and  female,  who 
exchange  sex  for  drugs,  money,  housing, 
or  food; 

d.  Persons  with  a  newly  diagnosed 
STD'and  persons  who  have  a  history  of 
repeated  STDs; 

e.  Persons  who  are  or  who  were  sex 
or  needle-sharing  partners  of  persons 
already  listed; 

f.  Youth  in  high-risk  situations  (e.g., 
youth  who  are  engaging  or  who  are 
likely  to  engage  in  high-risk  behavior, 
including  runaways,  homeless  youth, 

outh  who  have  had  STDs,  gay  and 
isexual  youth,  juvenile  offenders, 
youth  using  drugs,  youth  who  barter  or 
sell  sex); 

g.  Women  in  high-risk  situations 
(including  partners  of  infected  persons, 

Eartners  who  engage  in  high-risk 
ehavior,  and  rape  or  sexual  assault 
survivors); 

h.  Persons  in  the  correctional  and 
criminal  justice  systems  (e.g.,  parole, 
probation,  and  transition  programs);  and 

i.  Homeless  persons  in  nigh-risk 
situations. 

C.  Coordination  and  Evaluation 

All  recipients,  regardless  of  which 
priority  activity  they  propose,  must 
undertake  the  following  activities: 

1.  Coordination  and  Collaboration:  In 
implementing  programs,  substantial 
efforts  must  be  made  to  collaborate  and 
coordinate  activities  with  other 
organizations  and  agencies  involved  in 
HIV  prevention  and  education 


programs,  especially  those  serving  the 
target  population  in  the  local  area.  Such 
organizations  must  include  state  and 
local  health  departments  and  should 
include,  as  appropriate  the  following: 

a.  Community  groups  and 
organizations,  including  churches  and 
religious  groups,  especially  those  with  a 
racial  or  ethnic  minority  membership 
and  focus,  and  those  that  represent  or 
serve  populations  at  increased  risk; 

b.  HIV/AIDS  service  organizations; 

c.  Schools,  boards  of  education,  and 
other  state  or  local  education  agencies; 

d.  State  and  local  substance  abuse 
agencies  and  drug  treatment  or 
detoxification  programs; 

e.  Federally  funded  community 
projects  such  as  those  funded  by  CSAT, 
CSAP.  HRSA,  OMH.  and  other  PHS 
agencies; 

f.  Providers  of  services  to  youth  in 
high  risk  situations,  e.g.,  youth  in 
shelters; 

g.  State  or  local  departments  of  mental 
health; 

h.  Juvenile  and  adult  criminal  justice, 
correctional  or  parole  systems  and 
programs; 

i.  Family  planning  and  women’s 
health  agencies;  and 

j.  STD  clinics  and  programs. 

Submit  memoranda  of  understanding, 

developed  with  local  health 
departments  and  other  community 
organizations  and  agencies  serving  the 
target  population  or  other  agreements  or 
evidence  of  collaboration.  Evidence  of 
continuing  collaboration  must  be 
submitted  each  year  to  ensure  that  the 
collaborative  relationships  are  still  in 
place.  Provide  documentation  of  new 
relationships  as  they  are  established. 

2.  Evaluation:  CBOs  must  develop  and 
implement  a  plan  to  evaluate  all  major 
program  activities  and  services 
supported  with  CDC  HIV  prevention 
funds.  The  following  are 
recommendations  for  the  plan,  the 
minimum  data  that  should  be  collected, 
and  the  systems  for  collecting  the  data: 

a.  Describe  each  program  activity  and 
the  documented  need  for  that  activity 
and  progress  toward  achieving  each 
stated  objective. 

b.  Provide  detailed  information  for: 

1.  The  specific  service  or  intervention 
that  was  provided  with  cooperative 
agreement  funds  and  how  it  differed 
from  the  planned  services; 

2.  The  description  and  the  number  of 
persons  who  received  the  service, 
including  demographics  such  as  age, 
race,  ethnicity,  gender,  and  if 
appropriate  and  available,  sexual 
orientation  and  risk  exposure;  also 
describe  how  the  persons  actually 
served  differed  from  the  persons  the 
program  intended  to  serve. 
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3.  When  and  how  often  the  service  or 
intervention  was  provided  and  how  this 
differed  from  the  program  plans;  and. 

4.  Where  the  service  or  intervention 
was  provided  (e.g.,  street  comer, 
housing  project)  and  a  comparison  of 
this  data  to  the  expected  locations  of 
service  delivery. 

c.  Document  and  describe  program 
successes,  unmet  needs,  barriers,  and 
problems  encountered  in  planning, 
implementing,  or  providing  services 
(e.g.,  establishing  or  maintaining 
effective  collaborative  relationships)  or 
in  coordinating  services  with  other 
organizations  and  agencies  serving  the 
target  populations.  It  is  important  to 
document  unmet  service  needs  because 
this  information  may  be  useful  in 
obtaining  support  for  additional 
services. 

d.  Document  and  describe,  by  site,  the 
success  of  referral  systems,  including 
the  number  of  persons  referred  and  the 
number  actually  receiving  services. 
Describe  how  well  the  system  functions 
in  identifying  sources  of  services  and  in 
assisting  persons  in  obtaining  and 
receiving  needed  services. 

e.  Document  and  describe  problems 
that  affect  planning  or  implementing 

rogram  activities  (e.g.,  recruiting, 

iring,  or  retaining  staff;  training  or 
ensuring  quality  staff  performance; 
establishing  or  maintaining  contracts 
with  other  organizations;  or  ensuring 
the  quality  of  their  performance). 

f.  Describe  client  satisfaction  with 
HTV  prevention  services.  Client 
satisfaction  should  be  assessed 
periodically  through  quantitative  or 
qualitative  methods  (e.g.,  periodic  focus 
groups  with  current  or  former  clients). 

Because  of  the  additional  cost  and 
need  for  scientific  support  beyond  the 
scope  of  these  cooperative  agreements, 
recipients  should  not  conduct  outcome 
evaluations  with  these  funds  (i.e.,  long 
term  effects  of  the  program  in  terms  of 
changes  in  behavior  or  health  status 
such  as  changes  in  HIV  incidence  after 
the  intervention).  CDC  will  continue  to 
support  special  projects  to  evaluate  the 
behavioral  and  other  outcomes  of 
interventions  commonly  used  by  CBOs 
and  other  organizations  and  disseminate 
information  and  lessons  learned  from 
this  research  to  CBOs,  health 
departments,  and  other  organizations 
and  agencies  involved  in  HIV 
prevention  programs. 

II.  Priority  Areas  and  Intervention 
Activities 

In  order  to  maximize  the  effective  use 
of  CDC  funds  in  selected  activities,  each 
recipient  must  conduct  at  least  one.  but 
no  more  than  two,  priority  activities. 
The  following  activities  and 


interventions  are  within  the  scope  of 
this  program  announcement.  Applicants 
should  describe  how  they  propose  to 
conduct  the  activities  for  which  funds 
are  being  requested. 

A.  Street  and  community  outreach 
programs  reach  persons  at  high  risk  on 
the  street  or  in  community  settings  and 
provide  prevention  messages, 
informational  materials,  and  other 
services  and  assist  them  in  obtaining 
other  primary  HIV  prevention  and 
related  services  such  as  substance  abuse 
treatment,  risk-reduction  counseling, 
HIV-antibody  counseling  and  testing, 
STD  treatment,  HIV  early  intervention, 
and  sexual  abuse  counseling. 

B.  Risk-reduction  programs  provide 
education  and  counseling  to  persons  at 
high  risk  of  infection.  Such  programs 
can  be  offered  by  peers  or  professionals 
to  individuals,  groups,  families,  or 
couples.  Education  and  counseling 
interventions  can  help  promote  and 
reinforce  safer  behavior  and  provide 
interpersonal  skills  training  for  clients 
in  negotiating  and  sustaining 
appropriate  behavior  changes  (e.g.. 
negotiating  safer  sex,  needle  cleaning). 

C.  Community  intervention  programs 
are  directed  at  the  community  level, 
rather  than  at  the  individual,  to 
influence  community  norms  in  support 
of  the  behaviors  known  to  reduce  the 
risk  for  HTV  infection  and  transmission. 
The  primary  goals  of  these  programs  are 
to  improve  health  status,  to  promote 
healthy  behaviors,  and  to  change  the 
factors  that  affect  the  health  of 
community  residents.  Community 
intervention  programs  should  target 
specific  racial/ethnic/gender 
populations  whose  behaviors  put  them 
at  high  risk  for  HIV  infection.  Activities 
conducted  under  this  component 
include  the  following: 

1.  Identifying  and  describing 
environmental,  behavioral,  and 
psychosocial  facilitators  and  barriers  to 
HIV  risk  reduction,  such  as: 

a.  Sources  and  patterns  of 
communication  and  social  influence 
surrounding  the  initiation  and 
maintenance  of  HIV  risk  reduction 
behavior; 

b.  Individual  and  community  beliefs 
and  attitudes  on  the  acceptance  of  safer 
behaviors  and  on  primary  and 
secondary  HIV  prevention  activities; 

c.  Condom  and  contraceptive  use 
within  sexual,  social,  and  family 
relationships; 

d.  Cultural,  linguistic,  sexual  identity, 
and  religious  influences; 

e.  Incentives  and  disincentives  to  risk 
reduction;  and 

f.  Alcohol  and  drug  use. 

2.  Developing  and  implementing 
interventions  which  are  culturally 


competent,  developmental ly 
appropriate,  linguistically  specific,  and 
sensitive  to  sexual  identity.  These 
interventions  should  be  designed  to 
influence  specific  environmental, 
behavioral  and  psychosocial  factors 
thought  to  promote  risk  reduction  such 
as: 

a.  Changing  community  norms  about 
condom  and  contraceptive  use,  needle 
sharing,  diagnosis  of  STDs,  and  other 
HTV  risk-red uction  strategies  through 
communication,  role  play,  and 
persuasion; 

b.  Identifying  and  enlisting  family, 
peer,  and  community  networks  (e.g., 

HIV  family  networks,  parents  of  youth 
at  high  risk,  women's  networks)  to 
promote  and  reinforce  HIV  risk 
reduction; 

c.  Creating  and  mobilizing  new 
networks  of  communication  in  support 
of  HTV  risk  reduction; 

d.  Providing  opportunities  for 
acquiring  skills  in  HIV  risk  reduction 
and  in  reinforcing  behavior  change; 

e.  Involving  community  members  as 
role  models  in  locally  developed  small 
media  (e.g.,  local  newspapers,  radio 
stations)  to  present  information  and 
persuasive  messages  about  risk 
reduction. 

3.  Persuading  community  members 
who  are  at  risk  of  acquiring  or 
transmitting  HIV  infection  to  accept  and 
use  HIV  prevention  services  such  as  HIV 
prevention  counseling,  HIV-antibody 
testing  and  follow-up,  STD  treatment, 
HTV  early  intervention,  and 
psychosocial  support.  Activities  for  this 
component  are  not  intended  to 
duplicate  current  public  information 
campaigns.  However,  whenever 
appropriate,  activities  in  this 
component  should  complement  (or 
supplement)  current  local,  state, 
regional,  or  national  efforts  that  use 
mass  media  and  other  public 
information  dissemination  channels. 
Prospective  applicants  may  use 
community  role  models,  community 
opinion  leaders,  and  local  media  to 
implement  activities  conducted  under 
this  priority  area.  Applicants  should  be 
prepared  to  establish  and  maintain 
effective  working  relationships  with 
state  and  local  health  departments  and 
other  agencies  and  organizations  serving 
the  target  population. 

D.  HIV  prevention  case  management 
is  a  one-on-one  client  service 
specifically  designed  to  assist  both 
infected  and  uninfected  persons. 
Prevention  case  management  services 
are  for  persons  who  need  highly 
individualized  support  to  remain 
seronegative  or  substantial  psychosocial 
and  other  support  to  reduce  the  risk  for 
HIV  transmission. 
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HTV  prevention  case  management 
services  may  be  needed  by  persons  who 
are  having  or  who  are  likely  to  have 
difficulty  initiating  or  sustaining  safe 
behavior,  such  as: 

1.  Persons  awaiting  placement  or 
admission  to  substance  abuse  treatment, 
psychosocial  services,  or  medical  care; 

2.  Persons  who  repeatedly  become 
infected  with  STDs; 

3.  Sex  partners  of  persons  who 
recently  learned  they  are  HIV-infected; 

4.  Persons  who  barter  or  exchange  sex 
for  money  or  drugs; 

5.  Youth  in  high-risk  situations; 

6.  Women  in  high-risk  situations; 

7.  Recently  released  residents  of 
criminal  justice  and  juvenile  detention 
facilities; 

8.  Persons  who  may  be  in  the  window 
period  (i.e.,  the  period  between 
exposure  to  HIV  and  the  development  of 
detectable  levels  of  antibodies  against 
the  virus — usually  6  to  12  weeks); 

9.  Persons  who  have  HIV  infection 
and  who  are  unable  to  obtain  supportive 
services;  and 

10.  Persons  who  have  recently  learned 
they  are  HIV-infected  and  who  are 
experiencing  acute  mental  health  stress. 

HIV  prevention  case  management 
services  are  not  intended  as  substitutes 
for  medical  case  management  or 
extended  social  services.  They  should 
complement  current  HIV  prevention 
services  such  as  HIV-antibody 
counseling,  testing,  referral,  and  partner 
notification  and  early  medical 
intervention  programs  undertaken  in 
community-based  settings  (e.g.,  street 
and  community  outreach  and  risk 
reduction).  Services  provided  under  this 
component  should  concentrate  on  the 
identification,  the  coordination,  and  the 
delivery  of  appropriate  prevention 
services.  These  services  should  be 
provided  as  part  of,  or  in  coordination 
with,  early  medical  intervention 
services  for  HIV-infected  persons.  HIV 
prevention  case-management  services 
should  also  assist  persons  at  risk  in 
obtaining  STD  diagnosis  and  treatment, 
women’s  health  services,  TB  diagnosis 
and  treatment,  and  other  primary  health 
care  services  related  to  HIV  prevention. 
Services  under  this  component  include: 

A.  Intake  and  development  of  an 
individualized  case  plan  based  on  client 
assessments  (e.g.,  needs  for  behavior 
change,  goals  for  client  education  and 
counseling,  periodic  HIV-antibody 
testing); 

B.  Notification  of  resources  and 
services; 

C.  Assistance  in  gaining  access  to 
services; 

D.  Prevention  service  coordination 
and  delivery,  based  on  the  case  plan; 

E.  Periodic  monitoring  and  review  of 
case  plans; 


F.  Counseling  and  assistance  in 
determining  eligibility  for  third-party 
payment  systems;  and 

G.  As  appropriate,  referral  to  early 
intervention  programs. 


III.  Centers  for  Disease  Control  and 
Prevention  (CDC)  Activities 

A.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities. 

B.  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection. 

C.  Assist  in  the  evaluation  of  program 
activities  and  services. 

D.  Assist  recipients  in  collaborating 
with  state  and  local  health  departments 
and  other  PHS-supported  HIV/AIDS 
recipients. 

E.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas  through 
convening  meetings  of  grantees, 
workshops,  conferences,  newsletters, 
and  communications  with  project 
officers. 

F.  Monitor  the  recipient’s 
performance  of  program  activities, 
protection  of  client  confidentiality,  and 
compliance  with  other  requirements. 

G.  Facilitate  exchange  of  program 
information  and  technical  assistance 
between  community  organizations, 
health  departments,  and  national  and 
regional  organizations. 

Review  and  Evaluation  Criteria 

Submission  of  an  application,  from  an 
eligible  organization,  that  is  responsive 
to  the  program  announcement  and 
details  the  programs  and  services  to  be 
undertaken  with  CDC  funds  will  be 
evaluated  by  a  competitive  two-step 
review  process: 

A.  Step-one  is  a  review  of  the  merits 
of  the  application  against  the  criteria 
listed  in  Item  I  below.  If  an 
exceptionally  large  number  of 
applications  are  received,  CDC  may 
conduct  a  two-phased  review  in  which 
all  applications  receive  a  preliminary 
review  and  only  the  applications  with 
high  ratings  are  reviewed  by  the  CDC 
committees. 

B.  Step-two  is  a  predecisional  site 
visit. 

/.  Application 

CDC-convened  committees  will 
evaluate  each  application  by  the 
following  criteria: 

A.  Experience  in  providing  HIV 
prevention  services  to  the  target 
population.  (10  points) 

6.  A  need  for  the  program  as 
evidenced  by  the  baseline  needs 
assessment.  (15  points) 


C.  Proof  of  support  from  other 
organizations  serving  the  same  target 
population.  This  includes  signed 
workplans,  agreements,  or  other 
evidence  of  collaboration  describing 
previous,  current,  as  well  as  future  areas 
of  collaboration.  (15  points) 

D.  The  proposed  objectives  are 
specific,  measurable,  time-phased, 
related  to  the  proposed  activities, 
related  to  national  HIV  prevention  goals, 
and  consistent  with  the  applicant 
organization’s  overall  mission.  (20 
points) 

E.  The  quality  of  the  applicant’s  plan 
for  conducting  program  activities,  the 
potential  effectiveness  of  the  proposed 
methods  in  meeting  its  objectives,  and 
the  extent  to  which  requested  funds  are 
for  direct  provisions  of  HIV  prevention 
services  to  the  target  population.  (20 
points) 

F.  The  potential  of  the  evaluation  plan 
to  measure  the  accomplishment  of 
program  objectives.  (20  points) 

Tne  appropriate  state  HIV  Program 
Director  will  be  provided  with  a  copy  of 
the  application  submitted  by  each  CBO. 
Health  department  comments  will  be 
provided  to  the  CDC  committees 
responsible  for  reviewing  applications. 

II.  Predecisional  Site  Visits 

Before  final  decisions  are  made,  CDC 
may  make  predecisional  site  visits  to 
CBOs  that  submitted  highly  ranked 
applications.  The  purpose  of  these  site 
visits  will  be  to  meet  with  project  staff 
and  a  representative  of  the  board  of 
directors.  A  state  or  local  health 
department  representative  will  be 
invited  to  participate  in  assessing  the 
organizational  capability  of  the 
applicant  to  implement  the  proposed 
program,  to  review  the  application  and 
program  plans  for  current  or  newly 
funded  HIV-related  activities,  and  to 
determine  any  special  programmatic 
conditions  and  technical  assistance 
requirements  of  the  applicant.  An 
applicant  identified  as  an  advocacy 
organization  may  be  subject  to 
additional  review  requirements. 

Some  applicants  may  be  required  to 
participate  in  a  fiscal  Recipient 
Capability  Audit  prior  to  the  award  of 
funds. 

Funding  Priorities 

In  making  awards,  priority  will  be 
given  to  ensuring  a  geographic  balance 
and  to  providing  support  to  minority 
CBOs  serving  high  risk  populations  that 
have  only  limited  opportunities  to 
obtain  financial  assistance  from  other 
sources.  Consideration  will  be  given  to 
supporting  HIV  applications  serving 
persons  at  high  risk  in  each  of  the 
following  racial  and  ethnic  minority 
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populations:  African  Americans, 

Alaskan  Natives,  American  Indians, 

Asian  Americans,  Latinos/Hispanics, 
and  Pacific  Islanders.  Applicants 
serving  subgroups  that  have  significant 
portions  of  their  members  at  risk,  such 
as  Caribbean  Americans,  will  also  have 
priority  for  funding.  Priority  will  also  be 
given  to  funding  at  least  one  project 
serving  each  of  the  groups  identified 
whose  behavior  places  them  at  high  risk 
for  HIV  acquisition  or  transmission. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
instructions  on  the  state  process.  For 
proposed  projects  serving  more  than  one 
state,  the  applicant  is  advised  to  contact 
the  SPOC  for  each  state.  A  current  list 
of  SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Clara  M.  Jenkins,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300,  Mail 
Stop  E-15,  Atlanta,  GA  30305,  no  later 
than  August  16, 1993.  CDC  does  not 
guarantee  to  accommodate  or  explain 
state  process  recommendations  it 
receives  after  that  date. 

State  Health  Officer  Reporting 
Requirements 

Simultaneously,  submit  a  copy  of  the 
application  to  the  state  health  officer.  A 
certification  indicating  this  has  been 
accomplished  must  be  signed  and 
submitted  with  the  application 
submitted  to  CDC.  A  current  list  of  all 
state  health  officers  is  included  in  the 
application  kit. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  state  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 


the  Federal  application.  The  appropriate 
state  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
lication  (SF  424). 

.  A  summary  of  the  project  that 
should  be  titled  “Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided; 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  state  and/or 
local  health  agencies. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HIV 
Prevention  Activities — Non- 
Governmental  Organization  Based. 

Other  Requirements 

HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
terms  and  conditions  included  in  the 
document  titled  Content  of  HIV/AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  (CDC)  Assistance  Programs 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  In  complying 
with  the  program  review  panel 
requirements  contained  in  this 
document,  recipients  are  encouraged  to 
use  a  current  program  review  panel 
such  as  the  one  created  by  the  state 
health  department’s  HIV/AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 
employee  or  a  designated  representative 
of  a  health  department.  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  Form  CDC 
0.1113. 

Accounting  System 

The  services  of  a  certified  public 
accountant  licensed  by  the  State  Board 
of  Accountancy  or  equivalent  must  be 
retained  throughout  the  budget  period, 
as  a  part  of  the  recipient’s  staff  or  as  a 
consultant  to  the  recipient’s  accounting 
personnel.  These  services  may  include 
the  design,  implementation,  and 
maintenance  of  an  accounting  system 
that  will  record  receipts  and 
expenditures  of  Federal  funds  in 
accordance  with  accounting  principles, 
Federal  regulations,  and  terms  of  the 
cooperative  agreement. 


Audits 

Funds  claimed  for  reimbursement 
under  this  cooperative  agreement  must 
be  audited  annually  by  an  independent 
certified  public  accountant  (separate 
and  independent  of  the  consultant 
referenced  above  or  recipient’s  staff 
certified  public  accountant).  This  audit 
must  be  performed  within  60  days  after 
the  end  of  the  budget  period;  or  at  the 
close  of  an  organization’s  fiscal  year. 

The  audit  must  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  [established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)l,  governmental 
auditing  standards  [established  by  the 
General  Accounting  Office  (GAO)],  and 
Office  of  Management  and  Budget 
(OMB)  Circular  A-133. 

Human  Subjects 

Recipients  must  comply  with  DHHS 
and  PHS  regulations  regarding  the 
protection  of  human  subjects,  protection 
of  privacy,  and  informed  consent  for 
participation  in  project  activities.  An 
Institutional  Review  Board  (IRB) 
approval,  as  required  by  45  CFR  Part  46, 
may  be  required  for  some  projects. 

Paperwork  Reduction  Act 

Data  collection  initiated  under  this 
cooperative  agreement  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  number  0920-0249, 
“HIV  Prevention  Programs  in  Minority 
and  Other  Community-Based 
Organizations  Project  Reports,” 
Expiration  date  10/95. 

State  and  Local  Requirements 

Recipients  must  comply  with 
prevailing  state  and  local  regulations 
and  laws  regarding  the  delivery  of  social 
and  health  services  to  the  public  and 
mandatory  reporting  of  sexual  or 
physical  abuse. 

Preapplication  Videoconference 
Workshops 

Preapplication  videoconference 
workshops  will  be  held  on  April  28, 
1993.  Prospective  applicants  are 
encouraged  to  attend  a  videoconference 
workshop  in  their  area.  The  purpose  of 
the  videoconference  workshops  is  to 
provide  technical  assistance  to 
prospective  applicants,  including 
information  concerning  local  and 
national  HIV  prevention  initiatives,  CDC 
business  management  requirements,  and 
programmatic  activities.  For  additional 
information  concerning  videoconference 
workshops  in  your  area,  please  contact 
the  National  AIDS  Clearinghouse,  at  1- 
800-458-5231,  or  your  state  or  local 
health  department.  Video  tape  copies  of 
the  preapplication  videoconference 
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workshop  may  be  obtained  from  the 
National  AIDS  Clearinghouse,  after  May 
5, 1993. 

Application  Submission  and  Deadline 
On  or  before  June  15, 1993,  submit  the 
original  and  two  copies  of  the 
application  (PHS  Form  5161-1)  to  Clara 
M.  Jenkins,  Grants  Management  Officer, 
Grants  Management  Branch, 

Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE, 
room  300,  Mail  Stop  E-15,  Atlanta,  GA 
30305.  Faxed  copies  will  NOT  be 
accepted. 

Deadline:  Applications  will  meet  the 
deadline  if  they  are  either  received  on 
or  before  the  deadline  of  4:30  p.m. 
(EDST),  June  15, 1993,  or  sent  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  independent 
review  group,  (Applicants  must  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  proof 
of  timely  mailing.) 

Applications  that  do  not  meet  these 
criteria  will  be  considered  late  and  will 
not  be  considered  in  the  current  funding 
cycle.  Late  applications  will  be  returned 
to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number;  and  you 
must  refer  to  Announcement  Number 
303.  You  will  receive  a  complete 
program  description,  application 
procedures  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Jimmy  D.  Wilson  or 
Ron  Van  Duyne,  Grants  Management 
Specialists,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mail  Stop  E-15,  Atlanta,  GA 
30305,  (404)  842-6575. 

Announcement  Number  303, 
"Cooperative  Agreements  for  Minority 
Community-Based  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Projects”  must  be  referenced 
in  all  requests  for  information 
pertaining  to  these  projects. 

Programmatic  technical  assistance 
may  be  obtained  by  calling  Jack  Kirby, 
Assistant  Director  for  Program  Services, 
or  CBO  Project  Officers,  Division  of 
STD/HIV  Prevention,  National  Center 
for  Prevention  Services,  Centers  for 


Disease  Control  and  Prevention  (CDC), 
Mail  Stop  E— 44,  Atlanta,  GA  30333, 
(404)  639-0500.  (Technical  assistance 
may  also  be  obtained  from  your 
respective  state/local  health 
departments.) 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325, 
(telephone  (202)  783-3238). 

Dated:  April  15, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  93-9262  Filed  4-20-93,  8:45  am) 
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Announcement  of  Cooperative 
Agreement  to  the  National  Association 
of  County  Health  Officials 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  to  the 
National  Association  of  County  Health 
Officials  (NACHO)  to  enhance  public 
health  practice  excellence  at  the  local 
level.  The  Public  Health  Service  (PHS) 
is  committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  National 
Health  Promotion  and  Disease 
Prevention  Objectives.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)),  as  amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Association  of  County 
Health  Officials  (NACHO).  No  other 
applications  will  be  solicited.  The 
rogram  announcement  and  application 
it  have  been  sent  to  NAtTIO. 

NACHO  is  uniquely  qualified  to  be 
the  recipient  organization  for  the 
following  reasons: 


1.  NACHO  has  attained  a  prominent 
position  among  national  public  health 
professional  associations.  In 
collaboration  with  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  a  number  of  other  organizations, 
NACHO  developed  APEXPH 
(Assessment  Protocol  for  Excellence  in 
Public  Health).  More  than  4,000  copies 
of  the  APEXPH  workbook  have  been 
distributed  to  over  2,500  state  and  local 
health  departments  and  other  public 
health  organizations  and  individuals. 

2.  NACHO  has  been  the  lead 
professional  association  that  has 
facilitated  the  development  of  APEXPH, 
and  is  therefore  uniquely  qualified  to 
promote  and  support  the  refinement  of 
APEXPH.  A  continuing,  close,  and 
collaborative  relationship  is  essential  to 
maintaining  the  progress  to  date  and 
ensure  future  success  of  this  project. 

3.  NACHO  established  and 
coordinated  an  APEXPH  Steering 
Committee  composed  of  representatives 
from  national  public  health  professional 
associations,  academia,  and  CDC.  This 
fourteen-member  committee  provided 
policy  guidance  in  completion  of  the 
APEXPH  workbook.  This  experience  has 
positioned  NACHO  to  address  and 
resolve  issues  that  promote  and  support 
further  implementation  of  community 
action  strategies. 

4.  NACHO  is  the  only  professional 
association  that  has  collected  data  about 
the  structure  and  services  of  the  nation’s 
local  health  departments  and  makes  the 
data  available  to  the  public  health 
community  through  its  National  Profile 
of  Local  Health  Departments,  National 
Directory  of  Local  Health  Departments, 
and  other  reports  and  publications. 

5.  NACHO,  as  the  national  voice  of 
county  health  officials,  pursues 
excellence  in  public  health  practice, 
dedicated  to  improving  capacity  to 
assess  local  needs  and  develop  policy, 
and  with  a  focus  on  local  health 
agencies,  NACHO  is  well  positioned  to 
establish  and  implement  a  national  AoE 

•  Program  (Agencies  of  Excellence). 

6.  NACHO  has  access  to  local  health 
department  directors  throughout  the 
country  and  has  demonstrated  the 
ability  to  obtain  their  input  and  active 
involvement  in  key  project  activities. 
NACHO  sustaining  members  serve  on 
advisory  committees  such  as  the 
Secretary’s  Council  on  Health 
Promotion  and  Disease  Prevention,  the 
Preventive  Services  Coordinating 
Committee,  the  National  Vaccine 
Advisory  Committee,  the  National 
Association  of  Counties  (NACo)  Health 
and  Education  Steering  Committee,  and 
the  NACo  Public  and  Environmental 
Subcommittee. 
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7.  NACHO  has  demonstrated  a 
willingness  and  has  provided  services  to 
all  local  health  departments,  whether  or 
not  they  are  sustaining  members  of  the 
association. 

8.  NACHO  has  access  to  and 
established  relationships  with  other 
public  health  associations,  which  help 
ensure  that  the  full  range  of  the  public 
health  community  will  be  aware  of 
activities  proposed  by  this  project. 

9.  NACHO  currently  sponsors  the 
only  national  meeting  designed 
specifically  for  local  public  health 
officials. 

Availability  of  Funds 

Approximately  $280,000  will  be 
available  in  FY  1993  to  fund  this  award. 
It  is  anticipated  that  the  award  will 
begin  on  or  about  May  1, 1993,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  project  is  to 
improve  the  performance  of  local  health 
departments  to  meet  their  public  health 
needs.  This  will  be  achieved  by 
engaging  and  empowering  the 
community,  using  a  systematic 
approach  to  public  health  planning  and 
promoting  community  leadership.  This 
project  will  establish  a  baseline  data  set 
relating  to  public  health  practices, 
identify  and  recognize  local  health 
departments  demonstrating  excellence 
in  public  health  practice  (e.g., 
implementation  of  APEXPH  and  Model 
Standards),  and  promote  Community 
Health  Action  Strategy  (CHAS)  through 
support  and  guidance  to  groups  of 
health  agencies  working  together  to 
achieve  Year  2000  objectives.  A 
community  health  action  strategy 
(CHAS)  is  a  comprehensive  public 
health  intervention  plan  with  several 
unique  characteristics.  The 
characteristics  include  clearly  defined 
community-specific  problems,  priority 
ranked,  and  supported  with  appropriate 
data;  coordinated  with  related  agencies 
and  organizations;  and  substantial 
involvement  and  support  from  the 
community.  A  CHAS  is  further 
recognized  by  the  systematic  approach 
applied,  when  developing  action  steps 
and  relating  it  to  the  Year  2000  National 
Health  Objectives.  One  nationally- 
recognized,  systematic  approach  to 
develop  action  steps  is  the  APEXPH 
process.  This  process,  in  conjunction 
with  Healthy  Communities  2000:  Model 


Standards,  provides  the  necessary 
guidance  for  a  community  to  develop 
local  health  objectives.  This  will  require 
ongoing  efforts  to  support  and  refine  the 
use  of  existing  models  such  as  the 
APEXPH. 

The  long-term  objectives  of  this 
project  are  to: 

1.  Promote  and  support  a 
collaborative  approach  to  improved 
performance  of  public  health  at  the  local 
level.  Effective  collaboration  requires 
the  active  participation  of  all  public 
health  organizations  and  associations. 
Participants  would  include  but  not  be 
limited  to  CDC,  the  American  Public 
Health  Association  (APHA),  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO),  the  United 
States  Conference  of  Local  Health 
Officers  (USCLHO),  and  the  Association 
of  Schools  of  Public  Health  (ASPH). 

2.  Establish  a  recognized  and  accepted 
minimum  baseline  data  set  for 
measuring  organizational  practice 
performance  at  the  local  level. 

3.  Establish  and  coordinate  an 
Agencies  of  Excellence  (AoE)  Program. 
This  program  would  identify  and 
recognize  local  health  departments 
demonstrating  excellence  in  public 
health  practice.  A  key  role  for  an  AoE 
would  be  a  responsibility  to  document 
their  "excellence.”  The  processes 
employed  and  outcome  measures  of 
success  will  establish  a  public  health 
practice  benchmark.  The  APEXPH 
process  is  an  existing  process  capable  of 
generating  the  necessary 
documentation.  Benchmarks, 
documented  with  critical  data  and 
background  information,  would  be 
disseminated  for  other  agencies  to 
emulate. 

4.  Support  and  guide  health  agencies 
in  the  development  of  community 
action  strategies.  This  objective 
obligates  the  recipient  to  ensure  that  the 
content  and  methods  clearly 
demonstrate  a  collaborative  approach 
with  CDC  and  will  be  consistent  with 
ongoing  activities  of  CDC  and  others. 

5.  Produce  and  disseminate  articles 
that  document  current  status  and 
progress  regarding  the  long-term 
objectives.  These  articles  should  place 
particular  emphasis  on  instances  that 
reflect  significant  accomplishments. 

6.  Identify  and  encourage 
participation  of  other  public  health 
associations  to  ensure  the  long-term 
objectives  of  this  project  are  achieved. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  NACHO  shall 
be  responsible  for  the  activities  under 
A.,  below  and  CDC  shall  be  responsible 


for  conducting  activities  under  B., 
below: 

A.  NACHO  Activities 

1.  Establish  a  steering  committee 
made  up  of  CDC  and  members  of 
national  health  organizations  including 
APHA,  ASPH,  ASTHO.  and  USCLHO. 
The  role  of  this  committee  will  be  to 
provide  guidance  and  direction 
regarding  the  collection  and 
dissemination  of  baseline  data, 
establishment  of  the  Agencies  of 
Excellence  Program,  and  continued 
implementation  and  refinement  of 
APEXPH.  This  steering  committee  will 
meet  at  least  twice  each  budget  period. 

2.  Identify  and  develop  a  public 
health  practice  baseline  data  set.  This 
data  should  document  the  extent  to 
which  a  health  department(s)  is 
effectively  carrying  out  the  core 
functions  of  public  health.  Baseline  data 
should  include  contemporary  measures 
of  community  empowerment  and 
constituency  development.  In  addition, 
public  health  practice  performance 
measures,  such  as  current  program  and 
service  effectiveness  indices,  policies 
and  procedures  for  priority  setting  and 
planning,  and  enhancing  agency 
relationships  to  elected  officials  should 
be  addressed. 

3.  Collect  information  on  the  public 
health  system  including  any  of  the 
following  areas:  Organizational 
structure,  resources,  and  effectiveness, 
services  provided,  and  demographic 
characteristics  of  the  community  and 
population  served.  Information  would 
be  collected  primarily  through 
questionnaires,  and  solicited  from  all 
local  health  agencies.  These  data  would 
be  published  and  widely  disseminated 
through  a  revised  National  Profile  of 
Local  Health  Departments,  National 
Directory  of  Local  Health  Departments, 
and  other  reports  and  publications. 

4.  Maintain,  publish,  and  disseminate 
a  current,  comprehensive,  and  accurate 
directory  of  local  health  departments. 
This  directory  would  be  available  in 
both  written  and  electronic  format.  Data 
should  contain  variables  permitting 
categorization  by  population  of 
jurisdiction,  agency  staffing,  annual 
budget,  and  services  provided. 

5.  Establish  a  consortium  of  Agencies 
of  Excellence  Program.  Identify  state/ 
local  agencies  that  have  demonstrated 
effectiveness  in  the  practice(s)  of  public 
health  (i.e.,  excellence).  These  Agencies 
would  then  become  organizational 
models,  training  sites  for  other 
interested  health  agencies,  and 
"laboratories”  for  testing  new  public 
health  practice  models.  Recognizing  the 
potential  sensitivities  associated  with 
AoE  designation,  collaboration  will  be 
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particularly  critical  to  the  participants, 
as  well  as  the  local  health  agencies. 

8.  Provide  guidance  and  support  for 
local  public  health  agencies  to  promote 
and  expand  APE XPH  and  Model 
Standards. 

7.  Disseminate  information  on 
implementation  strategies  to  NACHO 
members,  state  and  territorial  health 
agencies,  and  other  collaborating 
members  by  establishing  informational 
linkages  using  a  variety  of 
communication  techniques.  This 
information  should  include  data 
reflecting  the  extent  to  which  planning 
models  are  being  instituted  nationally, 
identifying  innovative  applications  of 
models,  and  examples  where 
community  collaboration  supported  and 
ultimately  impacted  on  local  health 
agency  goals. 

8.  Identify  the  knowledge  and  skills 
needed  by  the  public  health  work  force 
to  use  the  models  to  implement  a  CHAS; 
determine  the  content  and  technology 
transfer  methods  to  reach  the  target 
audience. 

9.  Collaborate  actively  with  CDC  in 
the  ongoing  evaluation  of  this  project. 
NACHO  will  provide  CDC  written 
reports  at  least  twice  each  project  year. 
These  reports  should  address  but  not  be 
limited  to  progress  and  current  status  of 
activities  and  objectives  relative  to  the 
timeline. 

B.  CDC  Activities 

1.  Collaborate  on  all  project  aspects, 
including  selection  of  steering 
committee  members.  CDC  will  have 
substantial  involvement  in  developing 
the  baseline  data,  establishing  the 
Agencies  of  Excellence  Program, 
including  the  formulation  of  CHASs  and 
the  refinement  of  the  APEXPH  planning 
model. 

2.  Obtain  all  necessary  authorizations 
to  collect  relevant  information  and  data 
from  state  and  local  health  agencies. 

3.  Provide  technical  assistance  on  the 
questionnaire  contents  including 
analyses  of  the  baseline  data. 

4.  Provide  assistance  and  staff  support 
on  the  technological  strategies  needed 
for  effective  presentation  and 
dissemination  data  developed  by  the  . 
project  activities. 

5.  Assist  in  designing  a  national 
perspective  and  application  for  all 
activities  including:  (1)  Criteria  for 
identifying  Agencies  of  Excellence,  (2) 
definition  and  interpretation  of 
organizational  practices,  and  (3)  the 
refinement  of  APEXPH. 

6.  Assist  in  preparing  the  progress 
report  for  the  NACHO  annual  meeting 
and  annual  conferences  of  participating 
associations  such  as  APHA. 


7.  Participate  in  workshops,  meetings, 
and  conferences  to  promote  the  use  of 
baseline  data  and  its  application  into 
CHASs. 

8.  Collaborate  on  the  identification, 
selection  and  design  of  new  APEXPH 
demonstration  sites.  Primary  emphasis 
will  be  placed  on  efforts  involving 
multiple  health  agencies. 

9.  Collaborate  on  all  aspects  regarding 
evaluation  of  this  project. 

Evaluation  Criteria 

J.  Scientific  and  Technical  Beview 
Criteria  of  New  Application 

a.  Proposed  Program — 25% 

The  proposal  clearly  demonstrates  the 
applicant’s  understanding  of  the  issues 
described  in  the  Program 
Announcement,  i.e.,  the  need  to  present 
a  plan  that  demonstrates  an  appropriate 
emphasis  on  collaboration. 

b.  Technical  Merit — 25% 

Technical  merit  of  the  proposed 
approach  to  be  used  in  accomplishing 
the  activities  as  outlined  in  the  Program 
Announcement. 

c.  Proposal  Adequacy — 25% 

Adequacy  of  the  proposed  plan  to 

address  the  long-term  objectives  and 
appropriateness  of  the  timeline  to 
accomplish  the  activities  outlined  in  the 
Program  Announcement. 

d.  Applicant  Capability — 15% 

Likelihood  the  proposed  evaluation 
methodology  is  suitable  for  evaluation 
of  both  the  short-term  activities  and 
long-term  objectives. 

e.  Program  Personnel — 10% 
Qualifications  of  professional  and 

support  staff  are  commensurate  with 
necessary  levels  of  expertise  to 
successfully  conduct  project  activities. 
Allocation  of  staff  time  are  reasonable. 
Facilities,  space,  and  equipment 
necessary  for  conducting  the  project  are 
available  and  adequate. 

f.  Program  Budget — (not  scored) 
Appropriateness  and  justification  of 

the  requested  budget  relative  to  the 
activities  proposed.  (Not  Scored) 

2.  Review  of  Continuation  Application 
Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Availability  of  funds; 

b.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

c.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

d.  Proposed  changes  in  objectives, 
methods  of  operation,  need  for  grant  or 


cooperative  agreement  support,  and/or 
evaluation  procedures  will  lead  to 
achievement  of  project  objectives;  and 

e.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
cooperative  agreement,  please  reference 
Announcement  Number  311  and  contact 
Bernice  A.  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  305,  Mailstop  E-16,  Atlanta, 
Georgia  30305,  (404)  842-6802  for 
business  management  technical 
information.  Programmatic  technical 
information  may  be  obtained  from  John 
Nelson,  Division  of  Public  Health 
Systems,  Public  Health  Practice  Program 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  Mailstop  E-20,  Atlanta,  Georgia 
30333,  telephone  (404)  639-1960. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-C)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238.  Applicant 
may  obtain  a  copy  of  the  Assessment 
Protocol  for  Excellence  in  Public  Health 
(APEXPH)  from  CDC. 
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Dated:  April  15, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  93-9264  Filed  4-20-93;  8:45  am) 
MUJNO  COOC  41  SO- It-? 


[Announcement  Number  402] 

Fiscal  Year  1 994  Grants  for 
Unintentional  Injury  Prevention  and 
Control  Research 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Unintentional  Injury  Prevention  and 
Control  Research  Grants.  The  PuMic 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000,  a  PHS-led  national  activity 
to  reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Unintentional  Injuries.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  391  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
280b).  Program  regulations  are  set  forth 
in  title  42  of  the  Code  of  Federal 
Regulations,  part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non¬ 
profit  and  for-profit  organizations.  Thus 
state  and  local  health  departments  and 
other  state  and  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses,  are  eligible  for  these 
research  grants.  Current  holders  of  CDC 
injury  control  research  projects  are 
eligible  to  apply. 

Availability  of  Funds 

Approximately  $700,000  may  be 
available  in  Fiscal  Year  1994  to  fund 
approximately  2  to  4  grants  for  up  to  3 
years.  The  amount  of  funding  may  vary 
and  is  subject  to  change.  New  grant 
awards  will  not  exceed  $250,000  per 
year  (including  both  direct  and  indirect 
costs).  Research  grant  supplements  will 
generally  be  no  more  than  $50,000 
(including  both  direct  and  indirect 
costs).  Beginning  award  dates  for  each 
submission  deadline  are  shown  in  the 
“Receipt  and  Review  Schedule"  section 


of  this  announcement.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress,  including  the  achievement  of 
workplan  milestones,  and  the 
availability  of  funds.  In  addition, 
continuation  awards  will  be  eligible  for 
increased  funding  to  offset  inflationary 
costs  depending  upon  the  availability  of 
funds. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Position  Papers  from  The 
Third  National  Injury  Control 
Conference  “Setting  the  National 
Agenda  for  Injury  Control  in  the 
1990's”;  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Healthy  People  2000.  (To 
receive  information  on  these  reports  see 
the  section  Where  to  Obtain  Additional 
Information); 

B.  To  encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciences,  and  others,  to  undertake 
research  to  prevent  and  control  injuries. 

C.  To  evaluate  current  and  new 
intervention  methods  and  strategies  for 
the  prevention  and  control  of  injuries. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  (as  previously 
defined)  on  the  applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  wiil  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  interventions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  might  be 
disseminated  and  implemented  through 
organizations  (such  as  public  health 
agencies)  or  systems,  both  public  and 
private. 

E.  The  ability  to  carry  out  injury 
control  research  projects. 

F.  The  overall  match  between  the 
applicant’s  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  in  Position 
Papers  from  The  Third  National  Injury 
Control  Conference  “Setting  the 


National  Agenda  for  Injury  Control  in 
the  1990’s”;  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Healthy  People  2000. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  services.  Studies  may  be 
supported  which  evaluate  methods  of 
care  and  rehabilitation  for  potential 
reductions  in  injury  effects  and  costs. 
Studies  may  be  supported  which 
evaluate  the  effect  of  pre-hospital, 
hospital,  and  rehabilitative  care  and 
independent  living  systems  on  injury 
outcomes  and  costs. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement),  as  necessary 
to  meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interests 

Grant  applications  for  unintentional 
injury  prevention  and  control  are 
sought.  Unintentional  injuries  constitute 
the  fourth  leading  cause  of  death  in  the 
United  States,  killing  approximately 
100,000  people  each  year.  During  the 
first  four  decades  of  life,  unintentional 
injuries  claim  more  lives  than  infectious 
or  chronic  diseases.  In  1987,  2.3  million 
years  of  life  were  prematurely  taken  by 
unintentional  injuries,  more  than  from 
any  other  cause.  Millions  of  people  are  - 
incapacitated  by  unintentional  injuries, 
with  many  suffering  lifelong  disabilities. 
These  events  occur  disproportionately 
among  the  younger  and  older  people. 
Injuries  generate  huge  problems  in  lost 
productivity  and  medical  care  costs. 
Unintentional  injuries  accounted  for 
about  two-thirds,  or  $120  billion,  of  the 
estimated  $180  billion  for  the  aggregate 
lifetime  cost  of  injuries  occurring  in 
1988.  Motor  vehicle  crashes  account  for 
approximately  half  the  deaths  from 
unintentional  injuries;  falls  rank  second, 
followed  by  poisonings,  drownings,  and 
residential  fires. 

Motor  vehicle  injuries  alone  are  the 
leading  cause  of  all  deaths  among  U.S. 
citizens  from  1-34  years  of  age  and  the 
leading  cause  of  work-related  deaths.  In 
addition,  crashes  are  responsible  for 
more  than  500,000  hospitalizations  and 
4.8  million  nonhospitalized  injuries. 
They  are  also  the  major  cause  of  serious 
head  and  spinal  cord  injuries. 

There  is  special  programmatic  interest 
for  an  expanded  program  of  human 
factors  research  that  could  improve  the 
understanding  of  the  elderly  driver’s 
performance  limits  and  capabilities, 
especially  with  respect  to  attention, 
vision,  perceptual  judgements, 
information  processing,  information 
overload,  and  motor  control.  Young 
drivers  are  overrepresented  in  alcohol- 
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and  other  drug-related  crashes,  often 
drive  at  excessive  speeds,  and  do  not 
wear  lap  belt/shoulder  restraints. 
Research  is  needed  on  the  reasons 
underlying  unsafe  driving  practices  by 
youths,  on  methods  of  changing 
attitudes  to  induce  safer  driving 
behavior,  and  methods  for  eliminating 
unsafe  driving  practices. 

Falls  are  the  leading  cause  of  all  non- 
fatal  injuries  and  the  second  leading 
cause  of  injury  death.  There  is  special 
programmatic  interest  for  intervention/ 
evaluation  studies  for  the  major  factors 
contributing  to  fall  injuries,  including 
risk  factors  for  injuries  in  later  life,  (e.g., 
lack  of  exercise/personal  conditioning, 
reduced  vision,  overuse  of  psychoactive 
drugs,  and  the  lack  of  monitoring  of 
multiple  drug  use  for  drug  interaction 
effects  among  the  elderly).  Also, 
research  is  needed  to  better  determine 
the  severity  of  fall  injuries  among  the 
elderly  by  adapting  the  abbreviated 
injury  scale  to  older  persons.  This 
adaptation  must  include  a  system  that 
measures  its  validity. 

Drowning  rates  are  highest  for 
children  under  five  years  of  age  and  for 
young  adults  from  15  to  24  years  of  age. 
Rates  are  disproportionately  high  for 
Native  Americans  and  African- 
Americans.  There  is  programmatic 
interest  for  research  on  the 
circumstances  and  specific  locations  of 
drownings  and  near-drownings  that 
result  in  hospitalization,  with  special 
attention  to  minority  populations,  to 
drownings  associated  with  bodies  of 
water  other  than  swimming  pools,  and 
to  potential  means  of  prevention. 

Fires  and  bums  accounted  for  nearly 
5,800  deaths  in  1989.  Each  year  about 
54,000  people  are  hospitalized  from 
bums,  and  another  1.4  million 
experience  bums  that  require  other 
medical  attention.  There  is 
programmatic  interest  for  research  to 
determine  possible  causes  of  the 
incidence  of  fire-  and  bum-related 
deaths,  especially  in  minority,  rural, 
and  elderly  populations.  Research 
should  focus  on  designing  and 
implementing  preventive  interventions. 

Cost  analysis  should  be  included  in 
the  plans,  where  appropriate,  to 
evaluate  an  intervention(s)  that 
addresses  one  of  the  four  injury  research 
topic  areas  outlined  above  (e.g.,  for 
every  smoke  alarm  installed  at  a  cost  of 
x  number  of  dollars,  y  number  of  bum- 
related  injuries  will  be  prevented 
resulting  in  z  number  of  dollars  saved 
in  hospital  and  medical  bills).  A  more 
complete  discussion  of  methodologies 
for  assessing  cost  analysis  is  presented 
in  A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention  (CDC,  Morbidity  and 


Mortality  Weekly  Report,  March  27, 

1992,  Volume  41,  Number  RR-3,  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  Where  To  Obtain 
Additional  Information.) 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  Program 
Requirements  (A-F).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
merit  and  program  review  by  the 
Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

2.  The  background  of  the  proposal, 

i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill. 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 
For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 


plan  for  data  management,  and 
statistical  analysis  plan. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

B.  The  second  review  will  he 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  objectives 
stated  in  Position  Papers  from  The 
Third  National  Injury  Control 
Conference  "Setting  the  National 
Agenda  for  Injury  Control  in  the 
lggo’s";  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Healthy  People  2000. 

3.  National  needs  and  geographic 
balance. 

4.  Overall  distribution  among: 

•  The  four  topics  listed  under  the 
heading  Programmatic  Interests:  with  an 
emphasis  on  motor  vehicle  injuries  and 
falls; 

•  Populations  addressed  (for  example, 
minorities,  the  elderly,  children,  urban, 
rural);  and 

5.  Budgetary  considerations  (e.g., 
preference  may  be  given  to  applicants 
who  submit  proposals  requesting 
funding  for  research  projects  of  one  to 
two  years). 

C.  Continued  Funding. 

Continuation  awards  made  after  FY 

1994,  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project’s 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  pian  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 
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5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

D.  Supplementary  Funding. 

Competing  Supplemental  grant 
awards  may  be  made  when  hinds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC).  Applications 
should  be  clearly  labelled  to  denote 
their  status  as  requesting  supplemental 
funding  support.  These  applications 
will  be  reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 

application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications”).  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  planned  submission 
deadline,  (e.g.,  August  5  for  October  5 
submission).  The  letter  should  identify 
the  announcement  number  being 
responded  to,  indicate  the  intended 
submission  deadline,  name  the 
principal  investigator,  and  specify  the 
injury  control  topic  addressed  by  the 
proposed  project  (e.g.,  motor  vehicle 
injuries,  falls,  drownings,  or  bums).  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  six  copies,  on  or  before 
one  of  the  receipt  deadlines  mentioned 


in  section  (D)  below  to:  Henry  S. 

Cassell,  m,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  submission  for  the  review 

[irocess.  Applicants  should  request  a 
egibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

D.  Receipt  and  Review  Schedule 
This  is  a  continuous  announcement, 
consequently,  the  receipt  date  will  be 
on-going  until  further  notice.  The 
proposed  timetable  for  receiving 
applications  and  awarding  grants  is  as 
follows: 


Receipt  of 
new/revised/ 

supple- 

Initial  re¬ 
view 

Second- 

Earliest 

mentary/ 

ary  re- 

award 

competitive 
renewal  ap¬ 
plications 

view 

date 

October  5, 
1993. 

Jan  ./Feb 

Apr  ./May 

June  1, 
1994. 

Future  dates  for  this  announcement 
submission  are  as  follows: 


Receipt  of 
new/revised/ 

supple- 

Initial  re¬ 
view 

Second- 

Earliest 

mentary/ 

ary  re- 

award 

competitive 
renewal  ap¬ 
plications 

view 

date 

October  5  .... 

Jan  ./Feb 

Apr  ./May 

June  1. 

Where  To  Obtain  Additional 
Information 

All  application  procedures  and 
guidelines  are  contained  within  the 
present  announcement.  Business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Atlanta,  GA  30305,  (404)  842-6796. 


Programmatic  technical  assistance  may 
be  obtained  from  Ted  Jones,  Project 
Officer,  Extramural  Research  Grants 
Branch,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mailstop  K-58,  4770  Buford  Highway, 
NE.,  Atlanta,  Georgia  30341-3724,  (404) 
488-4265. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Copies  of  Position  Papers  from  The 
Third  National  Injury  Control 
Conference  “Setting  the  National 
Agenda  for  Injury  Control  in  the 
1990’s”;  Injury  In  America:  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention  may  be  obtained 
by  calling  (404)  488-4400. 

Dated:  April  14, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  93-9263  Filed  4-20-93;  8:45  am) 
BILLING  CODE  41WMS-P  , 


Food  and  Drug  Administration 
[Docket  No.  93N-0149] 

Drug  Export:  Microtrak®  II  HIV-1/HIV-2 
EIA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  Biotech  Corp.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Microtrak®  II  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  EIA  to  Austria,  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany, 
France,  Ireland,  The  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this.application  may  be  directed  to  the 
.Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
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Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-295-9070. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub. 

L.  99-660)  (section  802  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  382))  provides  that  ITDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cambridge  Biotech  Corp.,  365 
Plantation  St.,  Worcester,  MA  01605, 
has  hied  an  application  requesting 
approval  for  the  export  of  the  biological 
product,  Microtrak®  II  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  ELA  to  Austria,  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany, 
France,  Ireland,  The  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  and  The  United  Kingdom. 
The  Microtrak®  II  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  ELA,  is  an  in  vitro  qualitative 
enzyme  immunoassay  for  the  detection 
of  antibodies  to  human 
immunodeficiency  virus  type  1  (HIV-1) 
and/or  human  immunodeficiency  virus 
type  2  (HIV-2)  in  serum  or  plasma.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  March  22, 1993,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  3, 1993, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  6, 1993. 

Thomas  S.  Bozzo, 

Director,  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 

(FR  Doc.  93-9273  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  4180-01-F 


[Docket  No.  92N-0464] 

Gena  R.  Finelll;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Ms.  Gena  R. 
Finelli,  33  Woodoak  Ln.,  Huntington, 

NY  11743,  from  providing  services  in 
any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Ms.  Finelli  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
(1)  relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product;  and  (2)  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Ms.  Finelli  has  failed  to  request  a 
hearing  and,  therefore,  has  waived  her 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  April  21,  1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  October  3, 1992,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Ms. 
Gena  R.  Finelli  for  one  count  of 
obstruction  of  an  agency  proceeding,  a 
Federal  felony  offense  under  18  U.S.C. 
1505. 

As  a  result  of  this  conviction,  FDA 
served  Ms.  Finelli  by  certified  mail  on 
January  15, 1993,  a  notice  proposing  to 
permanently  debar  her  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  and  offered  her  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  she  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Ms.  Finelli  did 
not  request  a  hearing.  Her  failure  to 
request  a  hearing  constitutes  a  waiver  of 
her  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
her  debarment. 

II.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20),  finds  that  Ms.  Gena 
R.  Finelli  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)).As  a 
result  of  the  foregoing  findings,  Ms. 

Gena  R.  Finelli  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application  under 
section  505,  507,  512,  or  802  of  the  act 
(21  U.S.C.  355,  357,  360b,  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262),  effective 
April  21, 1993  (21  U.S.C.  335a(c)(l)(B) 
and  (c)(2)(A)(ii)  and  21  U.S.C.  321  (ee)). 
Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Ms. 
Finelli  in  any  capacity,  during  her 
period  of  debarment,  will  be  subject  to 
civil  money  penalties.  If  Ms.  Finelli, 
during  her  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  she  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
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any  abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
from  Ms.  Finelli  during  her  period  of 
debarment. 

Any  application  by  Ms.  Finelli  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0464  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  9, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  93-9211  Filed  4-20-93;  8:45  am) 
BILLING  CODE  41M-01-F 


[Docket  No.  92N-0462] 

Sanyasi  Raju  Kalldindl;  Debarment 
Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Mr.  Sanyasi  Raju 
Kalidindi,  8303  Hana  Rd.,  Edison,  N) 
08817,  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Kalidindi  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Kalidindi  has 
failed  to  request  a  hearing  and, 
therefore,  has  waived  his  opportunity 
for  a  hearing  concerning  this  action. 
EFFECTIVE  DATE:  April  21, 1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  13, 1992,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Sanyasi  Raju  Kalidindi  for  one  count  of 
aiding  and  abetting  the  making  of  a  false 
statement  in  a  matter  within  the 
jurisdiction  of  a  Federal  agency,  a 
Federal  felony  offense  under  18  U.S.C. 
1001  and  18  U.S.C  2. 

As  a  result  of  this  conviction,  FDA 
served  Mr.  Kalidindi  by  certified  mail 
on  January  30, 1993,  a  notice  proposing 
to  permanently  debar  him  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  and  offered 
him  an  opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  he  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Kalidindi  did 
not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 

II.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20),  finds  that  Mr.  Sanyasi 
Raju  Kalidindi  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Sanyasi  Raju  Kalidindi  is 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  sections  505,  507, 

512,  or  802  of  the  act  (21  U.S.C.  355, 

357,  360b,  or  382),  or  under  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262),  effective  April  21, 1993  (21 
U.S.C.  335a(c)(l)(B)  and  (c)(2)(A)(ii)  and 
21  U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Kalidindi  in  any 
capacity,  during  his  period  of 
debarment,  will  be  subject  to  dvil 
money  penalties.  If  Mr.  Kalidindi, 
during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 


person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
from  Mr.  Kalidindi  during  his  period  of 
debarment. 

Any  application  by  Mr.  Kalidindi  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0462  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  end  4  p.m., 
Monday  through  Friday. 

Dated:  April  9, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  93-9272  Filed  4-20-93;  8:45  am) 

BILLING  CODE  4160-01 -f 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  Nursing 
Education  Loan  Repayment  Program 
for  Service  in  Certain  Health  Facilities 

AGENCY:  Health  Resources  and  Services 
Administration,  Public  Health  Service, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately 
$2,025,000  will  be  available  in  Fiscal 
Year  (FY)  1993  for  awards  under  section 
846  (formerly  authorized  under  section 
836(h))  of  the  Public  Health  Service 
(PHS)  Act  to  repay  up  to  85  percent  of 
the  nursing  education  loans  of 
registered  nurses  who  agree  to  serve  for 
up  to  3  years  as  nurse  employees  in 
certain  health  facilities  with  a  critical 
shortage  of  nurses. 

The  HRSA,  through  this  notice, 
invites  applications  for  participation  in 
this  loan  repayment  program.  With 
these  funds,  the  HRSA  estimates  that 
approximately  225  Loan  Repayment 
awards  may  be  made. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priorities.  These  programs 
will  contribute  to  the  Healthy  People 
2000  objectives  by  improving  access  to 
primary  health  care  services  through 
coordinated  systems  of  care  for 
medically  underserved  populations  in 
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both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report,  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary  Report,  Stock  No.  017- 
001-00473-01)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  DC  20402-9325  (telephone 
number:  202-783-3238). 

DATES:  To  receive  consideration  for 
funding,  individuals  must  submit  their 
applications  by  September  1, 1993. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Sent  on  or  before  the  deadline  and 
received  in  time  for  submission  to  the 
reviewing  program  official.  (Applicants 
should  request  a  legibly  dated  U.S. 

Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  materials  with 
a  list  of  counties  (parishes)  with  the 
greatest  shortage  of  nurses  may  be 
obtained  by  calling  or  writing  to:  Mr. 
Gerald  Anderson,  Acting  Chief,  Loan 
Repayment  Programs  Branch,  Division 
of  Scholarships  and  Loan  Repayments, 
Bureau  of  Primary  Health  Care,  HRSA, 
Room  7-22,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301-443-0743).  The  24-hour  toll-free 
phone  number  is  1-800-435-6464. 
Completed  applications  should  be 
mailed  to  the  same  address.  The 
application  form  has  been  approved 
under  Office  of  Management  and  Budget 
(OMB)  Number  0915-0140. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Anderson,  Acting  Chief,  Loan 
Repayment  Programs  Branch,  at  the 
above  address  and  phone  numbers,  will 
respond  to  questions  concerning 
programmatic  and  technical  issues. 
SUPPLEMENTARY  INFORMATION:  Section 
846  of  the  PHS  Act  provides  that  the 
Secretary  will  repay  a  portion  of  an 
individual’s  educational  loans  incurred 
for  nursing  education  costs  if  that 
individual  enters  into  an  agreement 
with  the  Secretary  to  serve  as  a 
registered  nurse  for  2  or  3  years  in  a 
variety  of  eligible  health  facilities  or  in 
a  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 
nurses.  For  an  individual  who  is 
selected  to  participate  in  this  program, 
repayment  shall  be  on  the  following 
basis: 

(1)  By  the  completion  of  the  first  year 
of  agreed  service,  the  Secretary  will 


have  paid  30  percent  of  the  principal  of, 
and  interest  on,  the  outstanding  balance 
on  each  qualified  loan  as  of  the 
beginning  date  of  service; 

(2)  By  the  completion  of  the  second 
year  of  agreed  service,  the  Secretary  will 
have  paid  another  30  percent  of  the 
principal  of,  and  interest  on,  the 
outstanding  balance  of  each  qualified 
loan  as  of  the  beginning  date  of  service; 
and 

(3)  By  the  completion  of  a  third  year 
of  agreed  service,  if  any,  the  Secretary 
will  have  paid  another  25  percent  of  the 
principal  of,  and  interest  on,  the 
outstanding  balance  of  each  qualified 
loan  as  of  the  beginning  date  of  service. 

No  more  than  85  percent  of  the 
principal  balance  of  any  qualified  loan 
which  was  unpaid  as  of  the  beginning 
date  of  service  will  be  paid  under  this 
program. 

Prior  to  entering  an  agreement  for 
repayment  of  loans,  other  than  Nursing 
Student  Loans  (authorized  under 
section  838  of  the  PHS  Act),  the 
Secretary  will  require  that  satisfactory 
evidence  be  provided  of  the  existence 
and  reasonableness  of  the  educational 
loans. 

These  loan  repayment  amounts  are 
unrelated  to  any  salary  paid  to  the 
nursing  education  loan  repayment 
recipient  by  the  health  facility  by  which 
he  or  she  has  been  employed. 

To  be  eligible  to  participate  in  this 
program,  an  individual  must: 

(1)  Have  received,  prior  to  the  start  of 
service,  a  baccalaureate  or  associate 
degree  in  nursing,  a  diploma  in  nursing, 
or  a  graduate  degree  in  nursing; 

(2)  Have  outstanding  educational 
loans  for  the  costs  of  their  nursing 
education; 

(3)  Agree  to  be  employed  full-time  for 
not  less  than  2  years  in  any  of  the 
following  types  of  eligible  health 
facilities:  an  Indian  Health  Service 
health  center;  a  Native  Hawaiian  health 
center;  a  public  hospital  (operated  by  a 
State,  county,  or  local  government);  a 
community  or  migrant  health  center 
[sections  330(a)  and  329(a)(1)  of  the  PHS 
Act).  (Federally  Qualified  Health 
Centers  receiving  sections  330  or  329 
funding  are  also  eligible);  a  rural  health 
clinic  (section  1861(aa)(2)  of  the  Social 
Security  Act);  or  a  public  or  nonprofit 
private  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 
nurses;  and 

(4)  Plan  to  begin  employment  as  a 
registered  nurse  no  later  than  September 
30, 1993. 

Funding  Preferences 

In  entering  into  agreements,  the 
Secretary  will  give  preference  to 


qualified  applicants,  as  required  under 
section  846  of  the  PHS  Act: 

(1)  Who  have  the  greatest  financial 
need;  and 

(2)  Who  agree  to  serve  in  the  types  of 
health  facilities  described  in  paragraph 
(3)  above,  that  are  located  in  geographic 
areas  determined  by  the  Secretary  with 
a  shortage  of  and  need  for  nurses. 

Breach  of  Agreement 

Participants  in  this  program  who  fail 
to  provide  health  services  for  the  period 
specified  in  their  agreements  with  the 
Secretary,  shall  be  liable  to  the  Federal 
Government  for  payments  made  by  the 
Secretary  during  the  service  period 
pursuant  to  such  agreement,  plus 
interest  on  this  amount  at  the  maximum 
legal  prevailing  rate,  payable  within  3 
years  from  the  date  the  agreement  with 
the  Secretary  is  breached. 

Waiver  or  Suspension  of  Liability 

A  waiver  or  suspension  of  liability 
may  be  granted  by  the  Secretary  if 
compliance  with  the  agreement  with  the 
Secretary  by  the  individual  participant 
or  the  health  facility  employing  the 
participant  is  impossible,  or  would 
involve  extreme  hardship  to  the 
individual  or  facility,  and  if 
enforcement  of  the  agreements  with 
respect  to  the  individual  or  facility 
would  be  unconscionable. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  payments  to  individuals 
are  not  covered.  In  addition,  this 
program  is  not  subject  to  the  submission 
of  a  Public  Health  System  Impact 
Statement. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.908. 

Dated:  March  3, 1993. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  93-9234  Filed  4-20-93;  8:45  am) 
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SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,063,000  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  FY  1993 
awards.  These  programs  are  authorized 
by  section  102  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Public  Law 
94-437,  as  amended  by  Public  Law  100- 
713  and  by  Public  Law  102-573. 

The  Health  Professions  Scholarship 
Grant  Program,  authorized  by  section 
104  of  the  IHCIA,  Public  Law  94—437,  as 
amended  by  Public  Law  100-713  and  by 
Public  Law  102-573,  has  $7,789,000 
available  for  FY  1993  awards. 
Scholarships  will  be  awarded  utilizing 
the  Notice  of  Grant  Award,  form  PHS- 
5152-1  (Rev.  7/92).  For  academic  year 
1993-1994,  both  full-time  and  part- 
time  scholarships  will  be  funded  for 
each  of  the  three  scholarship  programs. 


The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 
No.  93.123  in  the  Office  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  listed  as  No.  93.971, 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 


Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

DATE:  The  application  deadline  is  May 
21, 1993.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856. 


IHS  area  office  and  States/locality  served 
Aberdeen  Area  IHS — Iowa,  Nebraska,  North  Dakota,  South  Dakota  . 

Alaska  Area  Native  Health  Service — Alaska  . . . 

Albuquerque  Area  IHS — Colorado,  New  Mexico . 

Bemidji  Area  IHS — Illinois,  Indiana,  Michigan,  Minnesota,  Wisconsin  . 

Billings  Area  IHS — Montana,  Wyoming  . 

California  Area  IHS — California,  Hawaii . „ . 

Nashville  Area  IHS — Alabama,  Arkansas,  Connecticut,  Delaware,  Flor¬ 
ida,  Georgia,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts, 
Mississippi,  New  Hampshire,  New  Jersey,  New  York,  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island,  South  Carolina,  Tennessee,  Ver¬ 
mont,  Virginia,  West  Virginia,  District  ot  Columbia. 

Navajo  Area  IHS— Arizona,  New  Mexico,  Utah . 

Oklahoma  City  Area  IHS — Kansas,  Missouri,  Oklahoma . 

Phoenix  Area  IHS — Arizona,  Nevado,  Utah  . 


Scholarship  coordinator/address 


Ms.  Beatrice  Giroux,  Scholarship  Coordinator,  IHS  Aberdeen  Area, 
Federal  Building,  115  4th  Avenue,  SE.,  Aberdeen,  SD  57401.  Tele: 
605-226-7553. 

Ms.  Rose  Jerue,  Scholarship  Coordinator,  IHS  Alaska  Area,  250 
Gambeit  Street  Anchorage,  Alaska  99501.  Tele:  907-257-1408. 

Ms.  Alvina  Waseta,  Scholarship  Coordinator,  IHS  Albuquerque  Area, 
505  Marquette,  NW.,  Suite  1502,  Albuquerque,  MN  87102.  Tele: 
505-766-1627. 

Ms.  Shirley  Lillemo,  Scholarship  Coordinator,  IHS  Bemidji  Area,  203 
Federal  Building,  Bemidji,  MN  56601.  Tele:  218-759-3315. 

Mr.  Sandy  Macdonald,  Scholarship  Coordinator,  IHS  Billings  Area, 
P.O.  Box  2143,  Billings,  MT  59103-6601.  Tele:  406-657-6909. 

Mr.  John  Kinnison,  Scholarship  Coordinator,  IHS  California  Area,  1825 
Bell  Street — Suite  200,  Sacramento,  CA  95825-1097.  Tele:  916- 
978-4202. 

Mr.  Stephen  Holder,  Scholarship  Coordinator,  IHS  Nashville  Area, 
3310  Perimeter  Hill  Drive,  Nashville,  TN  37211.  Tele:  615-781- 
5519. 


Mr.  Virgil  L.  Davis,  Scholarship  Coordinator,  IHS  Navajo  Area,  P.O. 

Box  G.  Window  Rock,  AZ  86515.  Tele:  602-871-5831. 

Mr.  Jim  Ingram,  Scholarship  Coordinator,  IHS  Oklahoma  City  Area. 
3625  NW.  56th  Street,  Five  Corporate  Plaza,  Oklahoma  City,  OK 
73211.  Tele:  405-231-4448. 

Ms.  Rosh  Foley,  Scholarship  Coordinator,  IHS  Phoenix  Area,  3738  N. 
16th  Street— Suite  A,  Phoenix,  AZ  85016-2066,  Tele:  602-261- 


Portiand  Area  IHS — Idaho,  Oregon,  Washington 

V 


2068. 

Ms.  Darlene  Marcellay,  Scholarship  Coordinator,  IHS  Portland  Area, 
1220  SW.  3rd  Street,  RN  315,  Portland,  OR  97204-2892.  Tele: 
503-326-2019. 


Tucson  Area  IHS — Arizona,  Texas 


Ms.  Eileen  Preston,  Scholarship  Coordinator,  IHS  Tucson  Area,  7900 
S.J.  Stock  Road,  Tucson,  AZ  85746.  Tele:  602-295-2434. 


FOR  FURTHER  INFORMATION  CONTACT: 

Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Mr.  Wesley  J.  Picciotti, 
Chief,  Scholarship  Branch,  Indian 
Health  Service,  Twinbrook  Metro  Plaza, 


suite  100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll-free 
number.)  For  grants  information,  contact 
Ms.  Patricia  Lee-McCoy,  Grants 
Scholarship  Coordinator,  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 


Indian  Health  Service,  room  300,  12300 
Twinbrook  Parkway,  Rockville,  MD 
20852;  Telephone  301-443-0243.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
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are  authorized  by  section  102  of  the 
IHCIA,  Public  Law  94-437,  as  amended 
by  Public  Law  96-537,  Indian  Health 
Care  Amendments  of  1980;  Public  Law 
100-713,  Indian  Health  Care 
Amendments  of  1988;  and  Public  Law 
102-573,  Indian  Health  Care 
Amendments  of  1992. 

The  Indian  Health  Professions 
Scholarship  Grant  Program,  formerly 
authorized  by  section  3381  of  the  Public 
Health  Service  Act  (42  U.S.C.  254r),  is 
now  authorized  by  section  104  of  the 
IHCIA,  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988,  Public  Law 
100-713  and  Public  Law  102-573. 
Indian  Health  Care  Amendments  of 
1992. 

A.  General  Program  Purpose 

These  grant  programs  are  intended  to 
encourage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
health  professionals  to  serve  Indians. 

B.  Eligibility  Requirements 

1.  The  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCIA.  as 
amended,  who  have  successfully 
completed  high  school  education  or 
high  school  equivalency  and  who  have 
been  accepted  for  enrollment  in  a 
compensatory,  pre-professional  general 
education  course  or  curriculum. 

Support  is  limited  to  2  years. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCIA,  as 
amended,  who  have  successfully 
completed  high  school  education  or 
high  school  equivalency  and  who  have 
been  accepted  for  enrollment  or  are 
enrolled  in  an  accredited  pregraduate 
program  leading  to  a  baccalaureate 
degree  in  pre-medicine  or  pre-dentistry. 
Support  is  limited  to  4  years. 

3.  The  Indian  Health  Professions 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCIA,  as 
amended,  who  are  enrolled  in  health 
professions  and  allied  health 
professions  programs.  Support  is 
limited  to  4  years. 

Awards  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
will  be  made  in  accord  with  42  CFR 
36.330,  except  that  pursuant  to  section 
104  of  the  IHCIA,  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988,  Public  Law  100-713,  only  Indian 
and  Native  Alaskan  applicants  shall 


receive  awards  and  the  service 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  shall  be  met: 

(1)  In  Indian  Health  Service; 

(2)  In  a  program  conducted  under  a 
contract  entered  into  under  the  Indian 
Self-Determination  Act; 

(3)  In  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Pursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  102-573), 
a  recipient  of  an  Indian  Health 
Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338C  of  the  Public  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (1) — (4) 
above  that: 

(i)  Is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  Serves  the  tribe  in  which  the 
recipient  is  enrolled. 

All  applicants  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director, 
IHS,  consistent  with  the  IHCIA,  Public 
Law  94—437,  as  amended  by  Public  Law 
100-713  and  Public  Law  102-573. 

C  Fund  Availability 

Both  part-time  and  full-time 
scholarship  awards  will  be  made  in 
accordance  with  regulations  at  42  CFR 
36.320,  incorporated  in  the  application 
materials,  for  Health  Professions 
Preparatory  Scholarship  Grant  Program 
for  Indians  and  42  CFR  36.370, 
incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Grant  Program 
for  Indians.  Approximately  222  awards, 
80  of  which  are  continuing,  will  be 
made  under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  Indians. 
The  awards  are  for  10  months  in 
duration  and  the  average  award  to  a  full¬ 
time  student  is  approximately  $14,000. 
Approximately  $1,080,000  is  available 
for  continuation  awards.  Approximately 
$1,983,000  is  available  for  new  awards. 


Approximately  446  awards,  300  of 
which  are  continuing,  will  be  made 
under  the  Health  Professions 
Scholarship  Grant  Program  for  Indians. 
Awards  will  be  made  to  both  full-time 
and  part-time  students.  The  awards  are 
for  12  months  in  duration  and  the 
average  award  to  a  full-time  student  is 
for  approximately  $17,000. 
Approximately  $5,100,000  is  available 
for  continuation  awards,  and  $2,689,000 
is  available  for  new  awards. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  coliege/university.  Documentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  full-time 
status. 

D.  Criteria  for  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1 .  Needs  of  the  IHS 

Applicants  are  considered  for 
scholarship  awards  based  on  their 
desired  career  goals  and  how  these  goals 
relate  to  current  Indian  health 
manpower  needs.  Applications  for  each 
health  career  category  are  reviewed  and 
ranked  separately. 

2.  Academic  Performance 

Applicants  are  rated  according  to 
their  academic  performance  as 
evidenced  by  transcripts  and  faculty 
evaluations.  In  cases  where  a  particular 
applicant’s  school  has  a  policy  not  to 
rank  students  academically,  faculty 
members  are  asked  to  provide  a 
personal  judgment  of  the  applicant’s 
achievement.  Health  Profession 
applicants  with  a  cumulative  GPA 
below  2.0  are  not  eligible  to  apply. 

3.  Faculty/Employer  Recommendations 

Applicants  are  rated  according  to 
evaluations  by  faculty  members  and 
current  and/or  former  employers 
regarding  the  applicant’s  potential  in 
the  chosen  health  related  profession. 

A.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals 

Applicants  must  provide  a  brief 
written  explanation  of  reasons  for 
asking  for  the  scholarship  and  of  career 
goals.  The  applicant’s  narrative  will  be 
judged  on  how  well  it  is  written  and 
content. 
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5.  Applicants  Who  Are  Closest  to 
Graduation  or  Completion  Are  Awarded 
First 

For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  freshmen  and  sophomores. 

E.  Priority  Categories 

Regulations  at  42  CFR  36.304  provide 
that  the  IHS  shall,  from  time  to  time, 
publish  a  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  Health  Professions  Preparatory  and 
Pregraduate  Scholarships  and  Health 
Professions  Scholarships.  Section 
104(b)(1)  of  the  IHOA,  as  amended  by 
the  Indian  Health  Care  Amendment  of 
1988,  Public  Law  100-713,  authorizes 
the  IHS  to  determine  specific  health 
professions  for  which  Indian  Health 
Scholarships  will  be  awarded. 

The  lists  of  priority  health  professions 
that  follow,  by  scholarship  program,  are 
based  upon  the  needs  of  the  IHS  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives  for 
additional  service  by  specific  health 
profession. 

1.  Health  Professions  Preparatory 
Scholarship  Grant  Program  for  Indians 

(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level:  Sophomore,  Freshmen). 

A.  Pre-Engineering. 

B.  Pre-Medical  Technology. 

C.  Pre-Nursing. 

D.  Pre-Pharmacy. 

E.  Pre-Physical  Therapy. 

F.  Pre-Sanitation. 

2.  Health  Professions  Pregraduate 
Scholarship  Grant  Program 

(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level:  Senior,  Junior, 
Sophomore,  Freshman). 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Professions 
Scholarship  Grapt  Program 

(Below  is  a  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level,  unless  specified: 
Graduate,  Senior,  Junior,  Sophomore, 
Freshman). 

A.  Chemical  Dependency  Counseling. 

B.  Clinical  Psychology:  PH.D  only. 

C.  Counseling  Psychology:  PH.D.  only. 

D.  Computer  Science:  B.S. 

E.  Dental  Hygiene:  Associate  and  B.S. 

F.  Dentistry. 

G.  Dietician:  B.S. 

H.  Engineering:  B.S.  Civil, 
Environmental  and  Mechanical. 

I.  Health  Education:  Masters  level  only. 


J.  Health  Records:  A.R.T.  and  R.R.T. 

K.  Medical  Technology:  B.S. 

L.  Medical  Social  Work:  Masters  level 
only. 

M.  Medicine:  Allopathic  and 
Osteopathic. 

N.  Nurse  Practitioner:  R.N.A.,  C.N.M. 
and  F.N.P. 

O.  Nursing:  A.D.N.,  B.S.N.  and  M.S.N. . 
(Priority  consideration  will  be  given 
to  Registered  Nurses  employed  by  the 
Indian  Health  Service;  in  a  program 
assisted  under  a  contract  entered  into 
under  the  Indian  Self-Determination 
Act;  or  in  a  program  assisted  under 
title  V  of  the  Indian  Health  Care 
Improvement  Act.) 

P.  Optometry. 

Q.  Para-Optometric. 

R.  Pharmacy:  B.S. 

S.  Physician  Assistant:  B.S. 

T.  Physical  Therapy. 

U.  Podiatry:  D.P.M. 

V.  Public  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health 
and  must  have  2  years  of  health 
delivery  experience.) 

W.  Public  Health  Nutrition:  Masters 
level  only. 

X.  Radiologic  Technology. 

Y.  Sanitarian:  B.S.  Environmental 
Health,  Environmental  Science  and 
Occupational  Safety  and  Health. 

Z.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  initially  effective 
for  the  applicants  for  the  1993-1994 
academic  year.  These  priorities  will 
remain  in  effect  until  superseded. 
Applicants  for  health  and  allied  health 
professions  not  on  the  above  priority  list 
are  eligible  to  apply  but  will  only  be 
considered  pending  the  availability  of 
funds  and  dependent  upon  the 
availability  of  qualified  applicants  in 
the  priority  areas. 

Dated:  January  29, 1993. 

Everett  R.  Rhoades, 

Assistant  Surgeon  General,  Director. 

(FR  Doc.  93-9235  Filed  4-20-93;  8:45  ami 
BILLING  CODE  4180-16-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-0 10-4333-05-241  A] 

Roads  Closed  In  Inyo  County 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Temporary  road  closure. 

SUMMARY:  Pursuant  to  the  resource 
protection  responsibility  and  authority 


of  the  Bishop  Resource  Area  Manager, 
the  Bureau  of  Land  Management 
Bakersfield  is  closing  the  ridge  road 
from  Cerro  Gordo  to  New  York  Butte, 
and  the  Swansea  road  in  Inyo  County. 
DATES:  Effective  April  11, 1993. 
SUPPLEMENTARY  INFORMATION:  Because  of 
wet  conditions  in  the  area,  arid  the 
concern  for  resource  damage  and  public 
safety,  the  ridge  road  between  Cerro 
Gordo  and  New  York  Butte,  and  the 
Swansea  Road  from  the  community  of 
Swansea  to  its  intersection  with  the 
ridge  road,  will  be  temporarily  closed 
until  resources  conditions  permit 
effective  Sunday,  April  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genivieve  Hannon,  Area  Manager, 
Bishop  Resource  Area,  Bureau  of  Land 
Management,  787  N.  Main  Street,  Suite 
P,  Bishop,  CA  93514,  telephone  (619) 
872-4881. 

Dated:  April  9, 1993. 

Genivieve  D.  Hannon, 

Area  Manager. 

(FR  Doc.  93-9228  Filed  4-20-93;  8:45  am) 

BILLING  CODE  4310-40-M 


[MT-930-421 0-06;  MTM  82956] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  160  acres  of 
National  Forest  System  land  for 
protection  of  quartz  crystals  in  the 
Snowbird  Mine.  This  notice  closes  the 
land  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws.  The  land  will  remain  open  to  all 
other  uses  which  may  be  made  of 
National  Forest  System  land. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 

20. 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800, 
Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM,  Montana  State 
Office,  406-255-2949. 

SUPPLEMENTARY  INFORMATION:  On  March 

29. 1993,  the  U.S.  Department  of 
Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  land  horn 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Principal  Meridian,  Montana 
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Lolo  National  Forest 
T.  12  N.,  R.  25  W.  (Unsurveyed), 
sec.  19.  SW'4. 

The  area  described  contains  160  acres  in 
Mineral  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  within  the  statutory 
authorities  pertinent  to  National  Forest 
System  lands  and  subject  to 
discretionary  approval. 

Dated:  April  8, 1993. 

James  Binando, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 

1FR  Doc.  93-9267  Filed  4-20-93;  6:45  am] 

BILLING  CODE  4310-OM-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-342] 
Prehearing  Conference 
Notice 

In  the  matter  of  Certain  Circuit  Board 
Testers. 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9  a.m.  on  May  3, 
1993,  in  Courtroom  C  (room  217),  U.S. 
International  Trade  Commission 
Building,  500  E  St.  SW.,  Washington, 


DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  April  14, 1993. 

Janet  D.  Saxon, 

Administrative  Law  Judge. 

IFR  Doc.  93-9283  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  431  (Sub-No.  2)] 

Review  of  the  General  Purpose 
Costing  System 

The  procedural  schedule  established 
in  this  proceeding,1  as  revised,  called 
for  release  of  a  preliminary  decision  by 
February  1, 1993.  However,  our  efforts 
to  develop  proposed  improvements  in 
the  regression  methodology  for  the 
Uniform  Railroad  Costing  System 
(URCS)  have  taken  longer  than 
anticipated.  Likewise,  we  have  not 
completed  a  comprehensive  evaluation 
of  the  parties’  comments  pertaining  to 
the  regression  issues.  Because  we  do  not 
believe  it  appropriate  to  rush  the 
completion  of  what  has  always  been, 
and  continues  to  be,  a  technically 
difficult  process,  we  have  decided  to 
postpone  our  resolution  of  most 
regression  issues  until  our  analyses  are 
complete.  However,  we  need  not  defer 
the  resolution  of  other,  less  technically 
difficult,  issues. 

Therefore,  in  the  near  future  we  will 
issue  a  decision  of  limited  scope  which 
sets  forth  preliminary  revisions/ 
resolutions  of  various  issues  relating  to 
URCS  Phase  II  and  Phase  III  costing 
methodologies.  That  decision  will  also 
include  proposed  account  groups  for 
use  in  the  regression  data  set  and  other 
regression-related  issues  we  have  been 
able  to  evaluate  at  this  time.  It  is  hoped 
that  our  preliminary  resolution  of  those 
regression-related  items  will  permit  a 
more  efficient  and  circumspect 
resolution  of  issues  concerning  the  more 
detailed  URCS  Phase  I  regression 
methodology  and  equation 
specifications  in  a  later  decision. 

Accordingly,  we  are  postponing  until 
further  notice,  issuance  of  a  preliminary 
decision  addressing  the  remaining 
issues  specifically  pertaining  to  changes 
in  the  URCS  regression  methodology 
and  the  selection  of  regression 
equations.  The  public  will  be  given  60 


1  The  procedural  schedule  was  established  in  Ex 
Parte  No.  431  (Sub-No.  2),  Review  of  the  General 
Purpose  Costing  System,  by  decision  served 
September  25, 1990  and  later  revised  by  a  decision 
in  this  proceeding  served  December  20. 1991. 


days  notice  of  our  intent  to  release  a 
proposed  rule  regarding  those  detailed 
regression  issues. 

As  this  notice  affects  only  the 
procedural  schedule  in  this  proceeding, 
it  will  not  have  a  substantial  adverse 
impact  upon  a  significant  number  of 
small  entities. 

For  further  information  contact 
Thomas  A.  Schmitz  (202)  927-5720  or 
H.  Jeff  Warren  (202)  927-6242. 

(Assistance  for  the  hearing  impaired 
is  available  through  TDD  services  (202) 
927-5721.1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  April  9, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-9284  Filed  4-20-93;  8:45  am] 

BILUNG  CODE  7035-01-P 


[Finance  Docket  No.  32279] 

Norfolk  and  Western  Railway 
Company;  Petition  for  Declaratory 
Order;  Lease  of  Line  In  Cook  and  Will 
Counties,  IL  to  Commuter  Rail  Division 
of  the  Regional  Transportation 
Authority  of  Northeast  Illinois 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  institution  of 
proceeding  and  request  for  comments. 

SUMMARY:  Norfolk  and  Western  Railway 
Company  (NW)  seeks  a  declaratory 
order  as  to  whether  the  lease  of  its  line 
of  railroad  in  Cook  and  Will  Counties, 

IL,  to  the  Commuter  Rail  Division  of  the 
Regional  Transportation  Authority  of 
Northeast  Illinois  (METRA)  for  the 
purpose  of  METRA's  providing 
intrastate  commuter  rail  passenger 
service  (but  excluding  common  carrier 
freight  service)  is  subject  to  the 
commission’s  jurisdiction.  The  petition 
presents  a  controversy  sufficient  to 
warrant  instituting  a  proceeding  under  5 
U.S.C.  554(e),  and  by  this  decision  the 
Commission  is  instituting  a  proceeding. 
DATES:  Written  comments  must  be  filed 
by  May  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder,  (202)  927-5610  (TDD 
for  hearing  impaired;  (202)  927-5721]. 
ADDRESSES:  An  original  and  10  copies  of 
all  comments  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 

Attn:  Finance  Docket  No.  32279, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 


V- 
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In  addition,  send  one  copy  to  NW’s 
representative:  Robert  J.  Cooney,  Three 
Commercial  Place,  Norfolk,  VA  23510- 
2191. 

SUPPLEMENTARY  INFORMATION:  NW.  a 

wholly  owned  subsidiary  of  Norfolk 
Southern  Railway  Company,  is  a  class  I 
railroad  that  provides  rail  freight  service 
in  thirteen  States  and  Canada.  METRA 
is  a  municipal  corporation  that  provides 
intrastate  commuter  rail  passenger 
service  in  Chicago,  IL,  and  the 
surrounding  suburbs.  The  line  to  be 
leased  is  located  between  milepost  8.0 
at  74th  Street  In  Chicago,  IL,  and 
milepost  40.9  in  Manhattan,  IL  (the  Joint 
Line). 

NW  states  that,  since  1979,  it  has  been 
providing  commuter  rail  service  on  the 
Joint  Line  for  METRA  under  a 
southwest  of  Chicago ,  where  the  Joint 
Line  runs,  have  grown  and  commuter 
service  has  expanded.  METRA  now 
wishes  to  further  expand  its  commuter 
operations,  obtain  control  over  the  daily 
operations  of  commuter  trains,  and 
increase  the  track  speed  for  passenger 
operations  from  50  to  70  miles  per  hour. 
To  accomplish  these  goals,  NW  and 
METRA  are  in  the  process  of  entering 
into  an  agreement  for  METRA  to  lease 
the  32.9-mile  Joint  Line  between 
Chicago  and  Manhattan,  IL. 

According  to  NW,  the  agreement 
between  the  parties  provides  that 
METRA  will  lease  and  provide 
intrastate  commuter  rail  passenger 
service  over  the  Joint  Line  and  will 
maintain  the  track  and  signals  for  the 
line.  NW  will  retain  an  easement  and 
the  right  and  obligation  to  provide  all 
rail  freight  service  over  the  Joint  Line  as 
well  as  the  right  to  grant  trackage  rights 
to  other  freight  railroads.  NW  will  also 
retain  the  right  and  obligation  to 
dispatch  both  freight  and  passenger 
trains  over  the  Joint  Line. 

The  parties  contemplate  that  the 
transaction  will  be  consummated  on 
June  1, 1993.  As  such,  petitioner  NW 
requests  expedited  action  by  the 
Commission  on  this  petition.  Because 
the  transaction  does  not  involve  the 
transfer  of  any  freight  operations  or  the 
transfer  of  interstate  passenger 
operations,  NW  does  not  believe  that  the 
transaction  is  subject  to  the 
Commission’s  jurisdiction.  As 
indicated,  comments  are  invited  on  the 
issue  of  whether  the  lease  of  NW’s 
Chicago-to-Manhattan,  IL  railibad  line 
to  METRA  is  subject  to  the 
Commission’s  jurisdiction. 

Decided:  April  15, 1993. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr-, 

Secretary. 

(FR  Doc.  93-9286  Filed  4-20-93;  8:45  am] 
BILLING  CODE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under  the 
Clean  Air  Act;  United  States  v.  Phoenix 
Union  High  School  District  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  April  8, 
1993,  a  proposed  Consent  Decree  in 
United  States  v.  Phoenix  Union  High 
School  District,  et.  al.,  Civil  Action  No. 
93-0666-PHX-EHC,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Arizona.  That  action  was 
brought  pursuant  to  the  Clean  Air  Act 
against  the  District,  Sigma  Contracting, 
Inc.  and  Interior  Demolition  Remodelers 
of  Arizona,  Inc.  for  their  violations  of 
the  Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  part  61, 
subpart  M.  Pursuant  to  the  Consent 
Decree,  the  defendants  must  institute 
specific  inspection,  training  and 
management  requirements  if  they 
undertake  any  projects  that  may  involve 
asbestos.  In  addition,  the  defendants 
may  pay  a  civil  penalty  of  $27,999. 

As  provided  in  28  CFR  50.7,  the 
Department  of  Justice  will  receive 
comments  from  persons  who  are  not 
named  as  parties  to  this  action  relating 
to  the  proposed  Consent  Decree  for  a 
period  of  thirty  days  from  the  date  of 
this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530.  All 
comments  should  refer  to  United  States 
v.  Phoenix  Union  High  School  District, 
et  al.,  DJ  #90-5-2-1-1523. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  230  North  First 
Avenue,  room  4000,  Phoenix,  Arizona 
85025;  the  Region  IX  office  of  the  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW., 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.75 
for  a  copy  of  the  consent  decree  (25 


cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-9230  Filed  4-20-93;  8:45  am] 
BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on 
February  23, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301,  et 
seq.  ("the  Act”),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  93-01, 
titled  "Determination  of  Reactivity 
Adjustment  Factor  (RAF)  for  Motor 
Vehicles  Using  California  Phase  2 
Gasoline,"  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  participating  in  PERF 
Project  No.  93-01  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
participating  in  PERF  Project  No.  93-01, 
together  with  the  nature  and  objectives 
of  the  research  program,  are  Chevron 
Research  &  Technology  Co.,  Richmond, 
CA;  and  Texaco  Refining  and  Marketing, 
c/o  Texaco  Inc.,  Universal  City,  CA. 

Research  and  development  work 
required  in  furtherance  of  PERF  Project 
No.  93-01  is  to  be  carried  out  by 
Chevron  Research  4  Technology  Co. 

The  nature  and  objective  of  the  research 
program  to  be  carried  out  in  accordance 
with  this  project  are  to  determine  the 
reactivity  adjustment  factors  to  be 
applied  to  various  formulations  of 
California  Phase  2  Gasoline  when  being 
used  in  motor  vehicles,  and  compare 
those  data  to  the  reactivity  factor  that  is 
being  used  by  the  California  Air 
Resources  Board  in  order  to  obtain  data 
that  will  be  used  in  certifying  gasolines 
for  sale  in  California. 

Participation  in  this  project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
project  report,  which  is  presently 
expected  to  occur  approximately  mid- 
1993.  The  participants  intend  to  file 
additional  written  notifications 
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disclosing  all  changes  in  membership  of 
parties  involved  in  this  project. 

Information  regarding  participation  in 
the  project  may  be  obtained  from  Mr.  S. 
K.  Hoekman,  Chevron  Research  and 
Technology  Company,  100  Chevron 
Way,  P.O.  Box  1627,  Richmond,  CA 
94802-0627. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  93-9229  Filed  4-20-93;  8:45  ami 

BILUNG  CODE  4410-01 -M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Emergency  Unemployment 
Compensation  and  Trade  Adjustment 
Assistance  Programs;  General 
Administration  Letter  on  1992 
Amendment  to  the  Extended  Benefits 
Law 

On  July  3, 1992,  the  President  signed 
into  law  the  Unemployment 
Compensation  Amendments  of  1992 
(Pub.  L.  102-318).  Section  202(b)(1)  of 
the  1992  Act  added  a  new  paragraph  (7) 
to  section  202(a)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  New  paragraph  (7) 
suspended  the  qualifying  requirements 
of  paragraphs  (3)  and  (4)  of  section 
202(a),  and  is  applicable  to  claims  under 
the  Emergency  Unemployment 
Compensation  (EUC)  Act  of  1991  and 
claims  for  Trade  Readjustment 
Allowances  (TRA)  under  the  Trade  Act 
of  1974  for  weeks  of  unemployment 
beginning  after  March  6, 1993. 

In  its  role  as  principal  in  the  EUC  and 
TRA  programs,  the  Department  of  Labor 
issued  controlling  guidance  for  the 
States  and  cooperating  State  agencies  in 
the  operating  instructions  set  forth  in 
GAL  7-93,  dated  March  5. 1993.  The 
States  administer  the  EUC  and  TRA 
programs  pursuant  to  agreements 
between  the  States  and  the  Secretary  of 
Labor. 

Since  the  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  provided  in  GAL 
7-93  (or  any  subsequent  or 
supplemental  operating  instructions), 
without  the  prior  approval  of  the 
Department  of  Labor,  GAL  7-93  is 
published  below  assuring  public 
notification  of  the  required  procedures. 

Signed  at  Washington,  DC,  on  April  13, 
1993. 

Carolyn  M.  Golding, 

Acting  Assistant  Secretary. 

March  5, 1993. 

Directive:  General  Administration  Letter 

No.  7-93 


To:  All  State  Employment  Security 
Agencies 

From:  Barbara  Ann  Farmer, 

Administrator  for  Regional 
Management 

Subject:  Implementation  and 
Clarification  of  Certain  Requirements 
in  the  Unemployment  Compensation 
Amendments  of  1992  (Pub.  L.  102- 
318)  Affecting  the  Emergency 
Unemployment  Compensation  (EUC), 
and  Trade  Readjustment  Allowances 
(TRA)  Programs  effective  March  6, 
1993. 

1.  Purpose.  To  provide  operating 
instructions  for  EUC  and  TRA  and 
clarify  requirements  of  amendments  to 
the  Federal-State  Extended 
Unemployment  Compensation  Act 
(FSEUCA)  of  1970,  as  amended,  as  they 
apply  to  the  EUC  and  TRA  eligibility. 

2.  References.  Titles  I  and  II  of  the 
Emergency  Unemployment 
Compensation  Act  (EUC  Act)  of  1991 
(Public  Law  102-164),  as  amended  by 
Public  Law  102-182,  Public  Law  102- 
244  and  Public  Law  102-318;  the 
FSEUCA  of  1970,  as  amended  by  Public 
Law  102-318;  section  231(a)(4)  of  the 
Trade  Act  of  1974;  GAL  10-92;  GAL  12- 
92  (57  FR  54106);  UIPL  9-92  and 
Changes  1-5;  UIPL  45-92  (57  FR  47871, 
47873);  20  CFR  part  615;  ET  Handbook 
392;  ET  Handbook  399. 

3.  Background.  Public  Law  102-318 
amended  several  sections  of  the  EUC 
Act  of  1991  and  the  FSEUCA.  However, 
this  letter  will  focus  on  the  provisions 
that  are  effective  with  respect  to  weeks 
beginning  after  March  6, 1993.  The 
suspension  of  the  eligibility  and 
requalification  requirements  of  section 
202(a)  (3)  and  (4)  of  FSEUCA  that  apply 
to  claims  for  EUC  effective  with  respect 
to  weeks  beginning  after  March  6, 1993, 
requires  the  determination  and  payment 
of  EUC  differently  during  the  remaining 
period  of  the  program.  The  suspension 
of  the  eligibility  and  requalification 
requirements  of  section  202(a)(3)  of 
FSEUCA  also  applies  to  claims  for  TRA 
in  the  same  manner  as  the  suspension 
affecting  EUC  claims.  The  effect  of  the 
suspension  of  these  requirements  on  the 
eligibility  of  previously  disqualified 
EUC  and  TRA  claimants  makes  it 
necessary  for  the  State  agency  to 
provide  affected  claimants  with  an 
additional  claimant  notification  of 
potential  eligibility. 

4.  Controlling  Guidance.  The 
provisions  of  Public  Law  102-318,  as 
interpreted  in  these  EUC  and  TRA 
operating  instructions  are  issued  to  the 
States  and  cooperating  State  agencies  as 
guidance  provided  by  the  Department  of 
Labor  in  its  role  as  the  principal  in  the 
EUC  and  TRA  programs  and 


supplements  GAL  12-92  (57  FR  54106). 
As  agents  of  the  United  States,  the 
States  and  cooperating  State  agencies 
may  not  vary  from  the  operating 
instructions  in  this  document  (or 
subsequent  or  supplemental  operating 
instructions)  without  the  prior  approval 
of  the  Department  of  Labor. 

5.  Suspension  of  the  Suitable  Work 
and  Systematic  Work  Search  Provisions 
of  section  202(a)(3)  of  FSEUCA.  Section 
202(a)(7)  of  FSEUCA  suspends  the 
requirements  of  section  202(a)(3)  of  the 
FSEUCA,  as  amended,  and  prohibits  the 
application  of  State  law  provisions  in 
conformity  with  such  provision  to 
weeks  beginning  after  March  6, 1993 
and  before  January  1, 1995.  Section 
231(a)(4)  of  the  Trade  Act  of  1974 
applies  the  provisions  of  section 
202(a)(3)  of  the  FSEUCA  to  TRA 
claimants  for  each  week  of 
unemployment  that  the  claimant  is  not 
enrolled  in  a  training  program  approved 
under  section  236(a)  of  the  Trade  Act  of 
1974.  Therefore,  for  weeks  of 
unemployment  during  the  period  of  the 
suspension  of  such  requirements,  State 
law  provisions  applicable  to  claims  for 
regular  benefits  will  apply  to  claims  for 
EUC  and  TRA. 

The  suspension  of  this  requirement  is 
effective  for  weeks  of  unemployment 
beginning  after  March  6, 1993  for  claims 
filed  under  the  EUC  Act  of  1991,  as 
amended,  the  Trade  Act  of  1974  and  the 
requirements  of  the  FSEUCA,  as 
amended,  without  regard  to  whether  or 
not  the  State  law  in  conformity  with  the 
provision  has  been  amended  to 
implement  the  requirements  of  section 
202(a)(7)  of  FSEUCA.  To  implement  the 
suspension  of  the  requirements  of 
section  202(a)(3),  FSEUCA,  State 
agencies  must  identify  each  affected 
EUC  and  TRA  claimant  with  an  existing 
disqualification,  under  provisions  of 
State  law  in  conformity  with  the 
provisions  of  section  202(a)(3), 

FSEUCA,  and  section  231(a)(4)  of  the 
Trade  Act  of  1974,  and  EUC  claimants 
in  continued  claims  status,  and  notify 
each  such  claimant  of  the  change  in 
eligibility  requirements  for  weeks  of 
unemployment  beginning  after  March  6, 
1993. 

During  the  period  of  the  suspension  of 
the  requirements  of  sections  202(a)(3) 
FSEUCA,  the  requirements  of  paragraph 
(2)  of  section  202(a),  FSEUCA,  which 
reads  as  follows  will  apply: 

Except  where  inconsistent  with  the 
provisions  of  this  title,  the  terms  and 
conditions  of  the  State  law  which  apply  to 
claims  for  regular  compensation  and  to  the 
payment  thereof  shall  apply  to  claims  for 
extended  compensation  and  to  the  payment 
thereof. 
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Therefore,  under  the  requirements  of 
section  202(a)(2),  FSEUCA,  States  are 
required  to  apply  the  provisions  of  State 
law  applicable  to  claims  for  regular 
compensation  to  claims  for  EUC  and 
TRA  in  lieu  of  the  State  law 
requirements  in  conformity  with  section 
202(a)(3),  FSEUCA.  Hence,  the 
continuing  eligibility  requirements 
pertaining  to  work  search,  suitable 
work,  ability  to  work,  availability  for 
work  and  ES  registration  that  apply  to 
claims  for  regular  compensation,  apply 
to  claims  for  EUC  and  TRA  for  weeks  of 
unemployment  beginning  after  March  6, 
1993  and  before  January  1, 1995. 

A.  Existing  EUC  Disqualifications. 

The  suspension  of  the  requirements  of 
section  202(a)(3),  FSEUCA,  means  that 
all  outstanding  EUC  and  TRA 
disqualifications  under  State  laws  in 
conformity  with  such  provisions  do  not 
apply  to  weeks  of  unemployment 
beginning  after  March  6, 1993. 
Therefore,  all  claimants  disqualified 
under  such  State  law  provisions  may 
have  EUC  or  TRA  eligibility  for  weeks 
of  unemployment  beginning  after  March 
6, 1993  if  they  meet  the  requirements  of 
State  law  provisions  applicable  to 
regular  compensation  and  other 
requirements  of  the  EUC  Act  or  the 
Trade  Act  of  1974,  as  applicable. 

(1)  Existing  Work  Search 
Disqualification.  In  the  cases  of 
individuals  with  disqualifications  for 
failure  to  satisfy  the  systematic  and 
sustained  work  research  requirement, 
these  denials  do  not  apply  to  weeks 
beginning  after  March  6, 1993. 

The  removal  of  the  EUC  or  TRA 
denial  and  determination  that  the 
claimant  is  eligible  under  the  State  law 
applicable  to  claims  for  regular 
compensation  does  not  constitute  a 
countable  nonmonetaiy  determination. 

B.  Existing  Disqualifications  for 
Failure  to  Accept  a  Referral  to  or  an 
Offer  of  Suitable  Work.  In  the  cases  of 
individuals  with  disqualifications  for 
failure  to  accept  a  referral  to  or  an  offer 
of  suitable  work,  these  denials  do  not 
apply  to  weeks  beginning  after  March  6, 
1993. 

These  cases  will  have  to  be  reviewed 
to  determine  if  the  application  of 
provisions  of  State  law  applicable  to 
claims  for  regular  compensation  results 
in  an  eligible  or  ineligible 
determination.  If  the  review  results  in  a 
determination  that  no  issue  exist  under 
State  law,  such  decision  does  not 
constitute  a  countable  nonmonetary 
determination.  If  the  review  of  the  case 
results  in  a  disqualifying  determination 
under  State  law,  it  is  a  countable 
nonmonetary  determination. 

C.  ES  Registration  and  Work  Search 
Requirements.  The  suspension  of  the 


requirements  of  section  203(a)(3), 
FSEUCA,  eliminates  the  Job  Prospects 
Classification  and  ES  registration 
requirements  for  EUC  and  TRA 
claimants.  Therefore,  for  weeks  of 
unemployment  beginning  after  March  6, 
1993  die  work  search,  ES  registration 
ana  suitable  work  requirements  for  TRA 
and  EUC  claimants  will  be  in 
accordance  with  the  State  law 
provisions  applicable  to  claimants  for 
regular  benefits. 

6.  Suspension  of  the  Subsequent  Work 
Requalification  Requirement  of  section 
202(a)(4),  FSEUCA.  Section  202(a)(7)  of 
FSEUCA  suspends  the  requirements  of 
section  202(a)(4)  of  the  FSEUCA,  as 
amended,  and  prohibits  the  application 
of  State  laws  in  conformity  with  such 
provisions  to  weeks  of  unemployment 
beginning  between  March  6, 1993  and 
January  1, 1995.  Therefore,  for  weeks  of 
unemployment  during  the  period  of  the 
suspension  of  such  requirements,  the 
requalification  requirements  of  State 
law  applicable  to  claims  for  regular 
benefits  will  apply  to  claims  for  EUC. 
The  suspension  of  section  202(a)(4)  of 
FSEUCA  has  no  affect  on  TRA  claimants 
as  it  does  not  apply  to  such  claims. 

To  implement  the  suspension  of  the 
requirements  of  this  provision,  States 
must  identify  affected  claimants  with 
existing  disqualifications  and  notify  the 
claimants  of  the  change  in  eligibility 
requirements  for  weeks  of 
unemployment  beginning  after  March  6, 
1993. 

If  a  claimant  who  was  previously 
disqualified  under  provisions  of  State 
law  in  conformity  with  section 
202(a)(4),  FSEUCA,  initiates  a  claim  for 
EUC  for  a  week  beginning  after  March 
6, 1993,  the  State  must  review  the  facts 
of  the  disqualifying  issue  under  the 
State  law  applicable  to  claims  for 
regular  benefits.  If  no  claim  is  filed  after 
March  6, 1993,  no  review  is  necessary 
or  appropriate.  If  the  review  results  in 
a  determination  that  no  issue  exists 
under  State  law,  such  decision  does  not 
constitute  a  countable  nonmonetary 
determination.  If  the  review  results  in  a 
disqualification  under  State  law 
provisions  applicable  to  claims  for 
regular  benefits,  such  determination  is  a 
countable  nonmonetary  determination. 

A.  EUC  Disqualifications  Based  on 
Prior  Termination  of  Regular  Benefit 
Disqualifications  Without  a  Subsequent 
Work  Requirement.  If  a  provision  of 
State  law  applicable  to  claims  for 
regular  benefits  terminates  a 
disqualification  for  voluntarily  leaving 
employment,  being  discharged  for 
misconduct,  or  refusing  suitable 
employment  without  a  requirement  for 
employment/earnings  subsequent  to  the 
date  of  the  disqualifying  act  or 


determination,  such  provision  of  State 
law  applies  to  claims  for  EUC  for  weeks 
of  unemployment  beginning  after  March 
6, 1993  and  before  January  1, 1995. 
Therefore,  if  a  claimant  has  been  denied 
EUC  due  to  a  prior  regular  benefit 
disqualification  that  was  not  required  to 
be  terminated  by  subsequent  work,  the 
eligibility  of  such  claimant  must  be 
redetermined  for  weeks  beginning  after 
March  6. 1993.  If  the  claimant  has 
satisfied  the  State  law  requirements  for 
requalification  for  regular  benefits,  the 
claimant  will  be  eligible  for  EUC,  as 
appropriate,  for  weeks  beginning  after 
March  6, 1993  if  all  other  eligibility 
requirements  are  met.  The 
determination  that  a  claimant  has 
satisfied  the  applicable  requalifying 
requirements  and  is  eligible  for  EUC 
does  not  constitute  a  nonmonetary 
determination.  If  the  review  results  in  a 
disqualification  under  State  law 
applicable  to  claims  for  regular  benefits, 
the  determination  is  a  countable 
nonmonetary  determination. 

B.  EUC  Disqualifications  for  a 
Separation  or  fob  Refusal  That  Occurred 
During  the  EUC  Claim.  In  a  case  where 

a  review  of  the  facts  of  the  issue  under 
the  applicable  State  law  results  in  no 
disqualification  or  a  lesser 
requalification  requirement,  the  State 
must  determine  if  the  requirement  has 
already  been  satisfied.  When  the  review 
results  in  the  removal  of  the 
disqualification  or  the  lesser 
requalification  requirement  has  already 
been  satisfied,  the  removal  of  the 
disqualification  does  not  constitute  a 
countable  nonmonetary  determination. 
When  the  lesser  requalification  has  not 
been  satisfied,  a  redetermination  under 
the  appropriate  State  law  will  be  issued 
and  does  constitute  a  countable 
nonmonetary  determination. 

In  cases  where  the  review  of  the  facts 
under  State  law  applicable  to  the  issue 
results  in  a  greater  requalification 
requirement,  a  redetermination  will  be 
issued  under  the  appropriate  State  law 
and  does  constitute  a  nonmonetary 
determination. 

C.  Existing  EUC  Disqualifications 
Satisfied  Prior  to  a  Claim  for  a  Week 
Beginning  After  March  6.  Without 
regard  to  the  date  of  the  determination 
that  the  requalification  requirements  of 
a  prior  disqualification  has  been  met,  in 
cases  where  there  is  an  existing 
disqualification  and  the  claimant  has 
met  the  requalification  requirements 
prior  to  claiming  a  week  of 
unemployment  beginning  after  March  6, 
no  readjudication  of  the  issue  under 
State  law  applicable  to  regular  claims 
will  occur.  The  claimant  will  be  eligible 
for  EUC,  as  appropriate,  if  all  applicable 
eligibility  requirements  are  met 
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7.  Suggested  Language  for  Claimant 
Notice.  Our  records  indicate  that  you 
were  denied  Emergency  Unemployment 
Compensation  (EUC)  or  Trade 
Readjustment  Allowance  (TRA)  under 
provisions  of  (State)  law,  that  are 
applicable  to  the  payment  of  extended 
benefits  as  required  by  the  Emergency 
Unemployment  Compensation  Act  of 
1991  or  the  Trade  Act  of  1974. 

Effective  for  weeks  of  unemployment 
beginning  after  March  6, 1993, 
amendments  to  Federal  law  require  that 
(Stole)  suspend  the  application  of  the 
State  law  provisions  that  apply  to 
claims  for  extended  benefits;  and 
instead,  determine  eligibility  under  the 
same  provisions  of  State  law  that  are 
applied  to  claims  under  the  regular 
State  unemployment  benefits  program. 

The  EUC  or  TRA  disqualifications 
affected  by  this  law  change  were  issued 
for: 

— Failure  to  conduct  a  sustained  and 
systematic  work  search, 

— Refusal  of  a  suitable  job  or  referral  to 
suitable  work, 

— Disqualifying  separations  from 
employment  for  voluntarily  leaving  a 
job  or  discharges. 

If  you  are  still  unemployed,  you  may  be 
eligible  to  receive  EUC  for  weeks 
beginning  after  March  6, 1993.  To  allow 
us  to  reassess  your  eligibility  for  EUC  or 
TRA  benefits,  report  to  the  office  where 
you  filed  your  claim. 

Note:  If  your  case  involves  a  disqualifying 
separation  from  employment  or  a  refusal  of 
suitable  work  or  a  referral  to  suitable  work 
while  receiving  EUC,  the  application  of  the 
State  law  provisions  for  regular  State 
unemployment  benefits  may  be  more  severe 
than  the  State  law  provisions  for  extended 
benefits. 

8.  Administrative  Funding.  State 
agencies  will  receive  additional 
administrative  funds  to  notify  and 
reassess  the  eligibility  of  individuals 
whose  prior  disqualifications  are 
affected  by  the  suspension  of  the 
requirements  of  sections  202(a)  (3)  and 
(4),  FSEUCA.  Staffyears  earned  for 
reassessing  the  eligibility  of  those 
claimants  who  reopen  EUC  or  TRA 
claims  as  a  result  of  the  notice  but  who 
receive  no  new  nonmonetary 
determination  will  be  computed  by 
using  an  MPU  value  of  no  more  than  20 
minutes.  States  have  the  option  to  use 
a  lesser  value  MPU  if  they  deem  it 
appropriate.  This  information  should  be 
included  on  line  13  of  the  regular  UI- 
3  worksheet,  Section  B.  Staffyears  used 
for  this  activity  should  be  included  on 
line  1,  Section  A.  Staffyears  will  not  be 
separately  reported  for  the  identification 
and  notification  process.  If  a  reportable 
nonmonetary  determination  under  State 


law  applicable  to  regular  claims  results 
from  the  reassessment,  no  additional 
staff-year  earnings  (using  the  20  minute 
MPU)  are  to  be  reported  on  the  UI-3. 

9.  Action  Required.  State 
Administrators  are  requested  to  make  a 
copy  of  this  letter  available  to  all 
appropriate  staff. 

10.  Inquiries.  Questions  regarding  this 
directive  should  be  directed  to  the 
appropriate  Regional  Office. 

(FR  Doc.  93-9311  Filed  4-20-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment’s  TDD  terminal  on  202/ 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 


1.  Date:  May  10, 1993. 

Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in  Art, 
Music,  Theatre,  Photography  and  Film, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
October  1, 1993. 

2.  Date:  May  12, 1993. 

Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in 
Literature,  submitted  to  the  Division  of 
Research  Programs,  for  projects  beginning 
after  October  1, 1993. 

3.  Date:  May  14,1993. 

Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in 
Anthropology.  Archaeology,  Philosophy, 
Religion  and  History  of  Science,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  October  1, 1993. 

4.  Date:  May  17, 1993. 

Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in  History, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
October  1, 1993. 

5.  Date:  May  28, 1993. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
fellowship  applications  submitted  to  the 
Faculty  Graduate  Study  Program  for 
Historically  Black  College  and  Universities, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
September,  1994. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 

[FR  Doc  93-9239  Filed  4-20-93;  8:45  ami 
BILLING  CODE  7536-01-M 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  11, 1993  from 
9:15  a.m.— 4  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pubic  from  9:15  a.m.-l:30  p.m. 
and  2  p.m.-4  p.m.  for  program  overview 
and  guidelines  review. 

The  remaining  portion  of  this  meeting 
from  1:30  p.m. -2  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
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Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 

National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 

DC  20506,  or  call  (202)  682-5439. 

Dated:  April  15, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-9269  Filed  4-20-93;  8:45  am] 
BILLING  CODE  7537-01 -M 

Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Professional  Training  B 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  11, 1993  from 
4  p.m.-5  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.-4:15  p.m.  for 
introductory  remarks. 

The  remaining  portion  of  this  meeting 
from  4:15  p.m.-5  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 


section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  April  15, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-9270  Filed  4-20-93;  8:45  am] 
SILLING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
26.21(b)  regarding  fitness-for-duty  (FFD) 
refresher  training  to  the  Omaha  Public 
Power  District  (OPPD/the  licensee),  for 
the  Fort  Calhoun  Station,  Unit  No.  1, 
located  in  Washington  County, 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  26.21(b)  regarding  FFD  refresher 
training  on  a  nominal  12-month 
frequency.  By  letter  dated  February  12, 
1993,  the  licensee  requested  a  one-time 
exemption  from  10  CFR  26.21(b)  to 
allow  the  licensee  to  consolidate  its 
response  to  several  training 
requirements  by  extending  the  time 
requirement  for  providing  FFD  refresher 
training  to  approximately  18  months. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  licensee  usually  performs 
FFD  refresher  training  as  part  of  general 
employee  requalification  training 
(GERT).  The  licensee  plans  to  train  all 
personnel  with  unescorted  access  to 
Fort  Calhoun  Station  (FCS)  on  the  new 
requirements  of  10  CFR  part  20  by  July 
2, 1993.  These  personnel  will  include 
some  FCS  badged  employees  who 
would  normally  be  trained  from  July 
through  November  1993.  The  training 
schedule  for  these  employees  will  thus 
be  accelerated  by  6  months.  The 
licensee  intends  to  restore  the  original 
GERT  schedule  in  1994,  so  that  certain 
individuals  would  not  receive  GERT/ 
FFD  training  for  approximately  18 
months,  which  is  longer  than  allowed  in 
10  CFR  26.21(b). 

Environmental  Impacts  of  the  Proposed 
Action 

Our  evaluation  of  the  proposed 
exemption  from  10  CFR  26.21(b) 
indicates  that  the  granting  of  the 
exemption  will  not  impair  the  level  of 
knowledge  of  personnel  involved  in  the 
FFD  program.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternates  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  will  either  have  no 
environmental  impact  or  have  a  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption.  This  would  not 
reduce  the  environmental  impacts 
attributed  to  this  facility  and  would 
result  in  forcing  the  licensee  to  separate 
the  FFD  refresher  training  from  the 
GERT  training. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station,  Unit  No.  1,  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  Commission’s  staff  reviewed  the 
licensee’s  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
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assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  February  12, 1993,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  W.  Dale  Clark 
Library,  215  South  15th  Street,  Omaha, 
Nebraska  68102. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
George  T.  Hubbard, 

Acting  Director,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects — III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-9298  Filed  4-20-93;  8:45  ami 

BILUNG  CODE  7590-01 -M 

[Docket  No.  40-8027] 

Sequoyah  Fuels  Corp.,  Gore,  OK, 
Facility;  Issuance  of  Director’s 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  issued  a 
decision  concerning  a  Petition  dated 
May  11, 1992,  submitted  by  Native 
Americans  for  a  Clean  Environment 
regarding  Sequoyah  Fuels  Corporation’s 
(SFC’s)  Gore,  Oklahoma,  facility. 

The  Petition  was  referred  to  the  staff 
for  consideration  pursuant  to  10  CFR 
2.206.  The  Petition  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
immediately  order  Sequoyah  Fuels 
Corporation  to  stop  transporting  liquid 
raffinate  fertilizer  off  the  SFC  site. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  Decision  are  explained 
in  a  "Director's  Decision  Under  10  CFR 
2.206”  (DD-93-07),  which  is  available 
for  public  inspection  in  the 
Commission’s  Public  Document  Room 
located  at  2120  L  Street,  NW., 
Washington,  DC  20555,  and  the  Local 
Public  Document  Room,  Stanley  Tubbs 
Memorial  Library,  101  E.  Cherokee 
Street,  Sallisaw,  Oklahoma. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission’s 
review  in  accordance  with  10  CFR 
2.206.  As  Provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 


Dated  at  Rockville,  Maryland,  this  14th  day 
of  April,  1993. 

For  the  Nuclear  Regulatory  Commission. 

Robert  M.  Beraero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

1FR  Doc.  93-9299  Filed  4-20-93;  8:45  ami 
BILLING  CODE  7S90-01-M 

[Docket  Nos.  50-259,  50-260,  and  50-296] 

Tennessee  Valley  Authority;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  195,  210,  and  167  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52,  and  DPR-68  issued  to  the 
Tennessee  Valley  Authority  (TVA,  the 
licensee)  which  revised  the  Technical 
Specifications  for  operation  of  the 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3  located  in  Limestone  County, 
Alabama.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  reflect  a 
system  modification  that  upgrades  the 
Reactor  Building  Ventilation  Radiation 
Monitoring  system.  This  upgrade 
replaces  existing  analog  components 
with  digital  equipment  from  the  General 
Electric  Company's  Nuclear 
Measurement  Analysis  and  Control 
product  line. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  October  26, 1992  (57  FR  48532).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
19281). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 


amendments  dated  }uly  23, 1992,  as 
supplemented  by  March  16  and  April  6, 
1993,  (2)  Amendment  Nos.  195,  210, 
and  167  to  License  Nos.  DPR-33,  DPR- 
52,  and  DPR-68,  (3)  the  Commission’s 
related  Safety  Evaluation,  and  (4)  the 
Commission’s  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Athens  Public  Library,  South  Street, 
Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 

Frederick  J.  Hebdon, 

Director,  Project  Directorate  11-4,  Division  of 
Reactor  Projects — l HI,  Office  of  Nuclear 
Reactor  Regulation . 

[FR  Doc.  93-9297  Filed  4-20-93;  8:45  am] 

BILUNG  CODE  75 #0-01 -M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32152;  International  Series 
No.  532;  File  No.  S7-8-90] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  the 
National  Market  System  Plan  of  OPRA 

April  15. 1993. 

Pursuant  to  Rule  HAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act”),  notice  is  hereby  given  that  on 
April  2, 1993,  the  Options  Price 
Reporting  Authority  ("OPRA”) 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC”  or 
"Commission”)  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan”), 
extending  until  September  1, 1993,  the 
pilot  program  providing  for  the 
dissemination  of  certain  implied 
volatility  quotations  on  selected  foreign 
currency  options  to  vendors  outside  of 
the  OPRA  system. 

OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  plan,  permitting  it 
to  become  effective  upon  filing, 
pursuant  to  Rule  11  Aa3— 2(c)(3)(ii) 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  requests  an  extension  of  the 
pilot  program  that  was  the  subject  of  an 
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amendment  previously  filed  on  May  14, 
1992  (Release  No.  34-30906),  providing 
for  the  dissemination  of  certain  implied 
volatility  quotations  in  foreign  currency 
options  directly  by  the  Philadelphia 
Stock  Exchange  (“PHLX”)  through 
selected  vendors,  rather  than  through 
the  OPRA  network. 

The  purpose  of  the  pilot  program  is  to 
permit  PHLX  to  accommodate  those 
institutional  investors  in  foreign 
currency  options  who  desire  to  receive 
indications  of  the  current  state  of  the 
foreign  currency  options  market 
expressed  in  implied  volatility 
quotations.  These  quotations  serve  only 
as  indications  of  the  state  of  the  market; 
actual  trading  in  foreign  currency 
options  continues  to  be  conducted 
through  bids  and  offers  expressed  in 
terms  of  the  prices  at  which  options 
may  be  bought  or  sold  which  continue 
to  be  disseminated  over  the  OPRA 
system.  Because  the  existing 
specifications  of  the  OPRA  system  were 
not  designed  to  accommodate  implied 
volatility  quotations,  OPRA  has 
consented  to  PHLX’s  arranging  for  the 
transmission  of  this  information  through 
selected  vendors. 

As  originally  filed,  the  pilot  program 
was  approved  by  OPRA  for  an  initial 
period  of  six  months  from  the  date  that 
one  or  more  of  the  vendors  first 
transmitted  implied  volatility 
quotations.  Volatility  quotations  were 
first  transmitted  on  October  5, 1992,  and 
because  OPRA  does  not  yet  have  the 
capability  to  transmit  implied  volatility 
quotations  through  the  OPRA  network, 
it  is  necessary  to  extend  the  pilot 
program  to  insure  the  continued 
availability  of  these  quotations. 

Accordingly,  at  a  meeting  held  by 
telephone  conference  on  March  17, 

1993,  the  OPRA  parties  approved  the 
extension  of  the  pilot  program  until 
September  1, 1993.  During  the  term  of 
the  extension,  OPRA  anticipates  making 
the  necessary  modifications  to  its 
system  specifications  to  enable  it  to 
transmit  implied  volatility  quotations 
for  foreign  currency  options  and 
perhaps  other  categories  of  options. 

II.  Solicitation  of  Comments 

Pursuant  to  Rule  HAa3-2(c)(3),  the 
amendment  became  effective  upon 
filing  with  the  Commission.  The 
Commission  may  summarily  abrogate 
the  amendment  within  60  days  of  its 
filing  and  require  refiling  and  approval 
of  the  amendment  by  Commission  order 
pursuant  to  Rule  HAa3-2(c)(2),  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 


to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  die  principal  office  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by  May 
3, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(29). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9313  Filed  4-20-93;  8:45  am) 
BILLING  CODE  8010-01-*! 


[Release  No.  34-32156;  File  No.  SR-BSE- 
92-07] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Adopting  Its  Facility  Security  Policy 

April  15, 1993. 

On  July  20, 1992,  the  Boston  Stock 
Exchange,  Inc.  (“BSE”  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) 1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
adopt  a  Facility  Security  Policy 
(“Policy”)  to  ensure  the  safety  of 
Exchange  staff  and  members  and  to 
prevent  the  loss  of  or  damage  to 
Exchange  and  member  equipment  and 
information. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 


1 15  U.S.C  78s(b)(l)  (1988). 
*  17  CFR  240.19b-4  (1991). 


Exchange  Act  Release  No.  31123 
(August  28,  1992).  57  FR  40705 
(September  4, 1992).  No  comments  were 
received  on  the  proposal. 

The  Exchange  proposes  to  adopt  a 
Policy  to  address  the  security  concerns 
of  the  Exchange  and  to  set  forth  the 
Policy’s  compliance  procedures.  The 
proposed  rule  change,  which  would 
apply  to  all  BSE  staff,  members,  vendors 
and  visitors,  sets  forth  the  BSE’s  policies 
concerning  Exchange  access, 
identification,  property  removal,  and 
theft.  The  proposed  rule  change  also 
adopts  a  fine  system  for  violations  of  the 
following  proposed  Policies  by  BSE 
floor  members  and  their  staff:  Failure  to 
present  an  Exchange  identification; 
failure  to  comply  with  the  BSE’s  visitors 
policy;  propping  open  of  security  doors; 
damage  or  tampering  with  facility 
equipment;  failure  to  lock  up  facility; 
and  possession  of  firearms  or  other 
weapons  on  the  Exchange.3 

The  Exchange  states  that  the  proposed 
rule  change  is  meant  to  prevent 
unauthorized  access  to  confidential 
member  firm  and  Exchange  data, 
damage  to  equipment  and  facilities,  and 
injury  to  persons  on  the  Exchange 
premises.  The  BSE  believes  that  the 
proposed  Policy  does  not  infringe  upon 
the  rights  of  Exchange  members  to 
conduct  their  business,  but  rather  seeks 
to  ensure  their  safety  and  the  security  of 
proprietary  information. 

The  Exchange  states  that  the  basis 
under  the  Act  for  the  proposed  Policy  is 
section  6(b)(5)  in  that  the  Policy  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
protect  investors  and  the  public  interest, 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purposes  of  the  Act  or  the 
administration  of  the  Exchange. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (5),  (6), 
and  (7)  of  the  Act.4  The  Commission 
believes  that  the  BSE’s  proposal  to 
adopt  the  Policy  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


3  The  policy  would  allow  firearms  or  other 
weapons  when  carried  by  licensed  security  staff, 
Boston  Police  or  other  government  law  enforcement 
officers. 

4 15  U.S.C.  78f(b)  (5),  (6)  and  (7). 
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general,  to  protect  investors  and  the 
ublic  interest.  The  Commission  also 
elieves  that  the  BSE’s  proposal  will 
provide  the  Exchange  with  the  ability  to 
enforce  compliance  by  its  members  with 
the  rules  of  the  Exchange  and  will 
establish  fines  for  appropriate  discipline 
of  members  for  certain  violations  of  the 
Security  Policy  of  the  Exchange  in 
accordance  with  sections  6(b)(6)  and 
6(b)(7)  of  the  Act. 

The  Commission  believes  that  the 
BSE’s  proposed  Policy  is  a  reasonable 
measure  which  should  ensure  the 
security  of  the  BSE  staff,  members  and 
the  Exchange  facility.  The  Exchange 
Policy  addresses  important  security 
concerns,  including  an  identification 
requirement  for  all  persons  associated 
with  the  Exchange,  an  identification 
requirement  for  visitors,  the  procedures 
for  access  to  Exchange  facilities,  and  the 
prohibition  of  firearms  or  other  weapons 
on  the  Exchange.  The  Commission 
believes  that  the  proposed  Policy  should 
contribute  to  the  Exchange’s  efforts  to 
monitor  the  security  of  its  staff, 
members  and  the  facility,  as  well  as 
contribute  to  the  efficient,  undisrupted 
conduct  of  business  on  the  Exchange. 

The  Commission  also  believes  that  the 
proposed  Policy  should  assist  the 
exchange  in  keeping  its  floor  free  of 
instances  that  could  distract  or  interfere 
with  trading  on  the  Exchange.  Because 
the  proposed  Policy  defines  the  scope  of 
prohibited  conduct,  provides  notice  to 
members  and  is  tailored  to  serve  a 
legitimate  Exchange  regulatory  interest, 
the  proposed  Policy  provides  fair  and 
reasonable  procedures  for  the  regulation 
of  trading  floor  conduct.  As  a  result,  the 
proposal  should  enhance  the  members’ 
ability  to  engage  in  transactions  in 
securities  and,  thereby,  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
proposal  provides  appropriate  penalties 
for  violations  of  the  Policies. 
Specifically,  the  Commission  believes 
that  the  proposed  fines  for  violations  of 
the  Policies  by  BSE  floor  members  and 
staff  for  the  failure  to  present  Exchange 
identification;  failure  to  comply  with 
the  BSE’s  visitor’s  policy;  propping 
open  of  security  doors;  damaging  or 
tampering  with  facility  equipment; 
failure  to  lock  up  facility  and  possession 
of  firearms  or  other  weapons  on  the 
Exchange  are  reasonable  in  relation  to 
the  infraction  in  question.5 


9  The  Commission  approved  the  BSE's  proposal 
to  include  the  failure  to  adhere  to  floor  security 
(propping  open  of  security  doors),  damage  or  abuse 
of  floor  facilities  and  equipment,  and  violation  of 
the  visitor's  policy  in  the  BSE’s  Minor  Rule 
Violation  Plan.  See  Securities  Exchange  Act  Release 
No.  29586  (August  20, 1991),  56  FR  42094  (August 
26. 1991)  (order  approving  File  No.  SR-BSE-91- 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  (SR-BSE-92-07) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.7 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9305  Filed  4-20-93;  8:45  ami 
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[Release  No.  34-32141;  File  No.  SR-MSE- 
93-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Midwest  Stock 
Exchange,  Incorporated  Relating  to  a 
Sixty  (60)  Day  Extension  of  the 
SuperMAX  Pilot  Program 

April  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  8, 1993,  the  Midwest  Stock 
Exchange,  Incorporated  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and 
simultaneously  publishing  an  order 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange, 
Incorporated  (“Midwest”  or  the  “MSE”) 
proposes  to  extend  the  SuperMAX  pilot 
program  for  an  additional  60  days  until 
June  14, 1993.  SuperMAX  is  the  MSE’s 
pilot  program  whereby  the  guaranteed 
execution  price  of  small  agency  market 
orders  received  over  the  Midwest 
Automated  Execution  System  (MAX)  are 
automatically  improved  from  the 
consolidated  best  bid  or  offer  according 
to  certain  predefined  criteria.  The 
Commission  first  approved  a  six-month 
pilot  program  for  SuperMAX  on  May  14, 


02).  The  BSE  filed  a  proposed  rule  change,  which 
the  Commission  is  approving  today,  to  include 
violations  of  the  Exchange  identification 
requirement,  failure  to  lock  up  facility  and 
possession  of  firearms  or  other  weapons  in  the 
BSE's  Minor  Rule  Violation  Plan.  See  Securities 
Exchange  Act  Release  No.  32155  (April  15, 1993) 
(order  approving  File  No.  SR-BSE-92-03). 

•  15  U.S.C  78s(b)(2)  (1986). 

7 17  CFR  200.30-3(a)(12)  (1991). 


1991.1  Subsequent  extensions  were 
requested  and  approved. 

The  current  six-month  extension  of 
the  pilot  program  expires  on  April  14, 

1993.2  The  Exchange  requests 
accelerated  effectiveness  for  the 
proposed  rule  change  so  that  the  pilot 
program  may  continue  uninterrupted 
while  the  Commission  considers  the 
Exchange's  rule  proposal  seeking 
permanent  approval  of  SuperMAX.  as 
amended. 

With  this  filing.  Midwest  does  not 
propose  to  re-extend  the  pilot  program 
for  the  modified  version  of  SuperMAX, 
but  will  allow  that  program  to  expire  on 
April  14, 1993. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  extend 
the  SuperMAX  pilot  program  for  an 
additional  sixty  day  period  while  the 
Commission  considers  the  MSE’s 
proposal  to  approve  SuperMAX  on  a 
permanent  basis.  In  doing  so,  the 
SuperMAX  program  can  continue  on  an 
uninterrupted  basis. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  will  promote  just  and  eauitable 
principles  of  trade  and  will  help  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  will  foster  competition 
among  markets. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MSE  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 


1  See  Securities  Exchange  Act  Release  No.  28014, 
May  14. 1990.  order  approving  File  No.  SR-MSE- 
90-05.  See  also  Securities  Exchange  Act  Release 
No.  28617,  November  14, 1990,  order  partially 
approving  SR-MSE— 90-17. 

2  See  Securities  Exchange  Act  Release  No.  31857, 
February  12, 1993.  notice  of  File  No.  SR-MSE-93- 
01. 
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(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register.  MSE  believes  it  appropriate  to 
approve  the  proposed  rule  change  so 
that  SuperMAX  may  continue 
uninterrupted  while  the  Commission 
considers  MSE’s  request  for  permanent 
approval  of  the  SuperMAX  system. 

The  Commission  finds  that  the 
proposed  rule  change  extending  the 
SuperMAX  pilot  program  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSE  and,  in  particular, 
the  requirements  of  Section  6,  and  the 
rules  and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  that  additional  time  for 
consideration  of  the  request  to  make 
SuperMAX  a  permanent  program  is 
required. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  until  June  14, 1993. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-9251  Filed  4-20-93;  8:45  am) 
BILLING  CODE  6010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
incorporated 

April  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Advanced  Financial,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-10506) 

Consorcio  G  Grupo  Dina.  S.A.  DE  C.V. 
American  Depository  Shares  (Rep.  4  shares 
of  Common  Stock,  Without  Par  Value) 
(File  No.  7-10507) 

Premdor,  Inc. 

Common  Stock.  No  Par  Value  (File  No.  7- 
10508) 

Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund  II 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10509) 

The  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9252  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  8010-01-41 


[Release  No.  34-32143;  File  No.  SR-NASD- 
93-16J 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Small  Order  Execution 
System 

April  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  22,  1993, 1 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rules  of  Practice  and  Procedure  for  the 
Small  Order  Execution  System 

(a)  Definitions 

***** 

7.  The  term  "maximum  order  size” 
shall  mean  the  maximum  size  of 
individual  orders  for  a  security  that  may 
be  entered  into  or  executed  through 
SOES.  The  maximum  order  size  for  each 
security  shall  be  published  from  time  to 
time  by  the  Association.** 


1  The  NASD  has  filed  two  amendments  to  the 
proposed  rule  change  with  the  Commission. 
Amendment  No.  1,  filed  on  April  8. 1993, 
supplements  the  statement  of  statutory  basis  for  the 
rule  change.  Amendment  No.  2,  filed  on  April  13, 
1993,  clarifies  that  market  makers  electing  to  use 
the  proposed  auto-update  function  may  establish  an 
exposure  limit  equal  to  the  maximum  order  size  for 
that  security. 

*'  [in  Notice  to  Members  88-43  (June  22,  1988) 
the  NASD  announced  that  the  maximum  order  size 
for  Nasdaq/NMS  securities  traded  on  SOES  shall  be 
1,000,  500,  or  200  shares  and  that  the  applicable 
maximum  order  size  for  each  Nasdaq/NMS  security 
would  be  determined  generally  by  the  following 
criteria:  (i)  A  1,000  share  maximum  order  size  shall 
apply  to  Nasdaq/NMS  securities  on  SOES  with  an 
average  daily  non-block  volume  of  3,000  shares  or 
more  a  day.  a  bid  price  of  less  than  or  equal  to  $100. 
and  three  or  more  market  makers;  (ii)  a) 

A  500  share  maximum  order  size  shall  apply  to 
Nasdaq/NMS  securities  on  SOES  with  an  average 
daily  non-block  volume  of  1,000  shares  or  more  a 
day.  a  bid  price  of  less  than  or  equal  to  $150,  and 
two  or  more  market  makers  and  ((iii)l  a  200  share 
maximum  order  size  shall  apply  to  Nasdaq/NMS 
securities  with  an  average  daily  non-block  volume 
of  less  than  1 ,000  shares  a  day.  a  bid  price  of  less 
than  or  equal  to  $250,  and  tiiat  have  (less  than]  two 
or  more  market  makers.  The  maximum  order  size 
for  all  Nasdaq  SmallCap  securities  shall  be  500 
shares.  (The  NASD  announced  the  maximum  order 
size  for  each  security  in  Nasdaq/NMS  and  noted 
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In  establishing  the  maximum  order 
size  for  each  Nasdaq/NMS  security,  the 
Association  will  give  consideration  to 
the  average  daily  non-block  volume,  bid 
price,  and  number  of  market  makers  for 
each  security. 

8.  The  term  “exposure  limit”  means 
the  number  of  shares  of  a  security  on 
either  side  of  the  market  specified  by  a 
Market  Maker  that  it  is  willing  to  have 
executed  for  its  account  by 
unpreferenced  orders  entered  into 
SOES. 

9.  The  term  "minimum  exposure 
limit”  for  a  security  means  the  aggregate 
number  of  shares  of  the  security  equal 
to  two  {five)  times  the  maximum  order 
size  for  that  security. 
***** 

(c)  Participant  Obligations  in  SOES 
***** 

2.  Market  Makers — (A)  A  SOES 
Market  Maker  shall  commence 
participation  in  SOES  by  initially 
contacting  the  SOES  Operation  Center 
to  obtain  authorization  for  the  trading  of 
a  particular  SOES  security  and 
identifying  those  terminals  on  which 
the  SOES  information  is  to  be  displayed 
and  thereafter  by  an  appropriate 
keyboard  entry  which  obligates  the  firm, 
so  long  as  it  remains  a  Market  Maker  in 
SOES,  (i)  for  an  security  for  which  it  is 
a  SOES  Market  Maker,  to  execute 
individual  orders  in  sizes  equal  to  or 
smaller  than  the  maximum  order  size; 
and,  (ii)  for  any  NASDAQ/NMS  security 
for  which  it  is  a  Market  Maker,  to 
execute  individual  orders  equal  in  the 
aggregate  to  the  minimum  exposure 
limit.  Market  Makers  shall  have  a  period 
of  time  following  their  receipt  of  an 
execution  report  in  which  to  update 
their  quotation  in  the  security  in 
question  before  being  required  to 
executive  another  unpreferenced  order 
at  the  same  bid  or  offer  in  the  same 
security.  This  period  of  time  shall 
initially  be  established  as  15  seconds, 
but  may  be  modified  upon  appropriate 
notification  to  SOES  participants.  All 
entries  in  SOES  shall  be  made  in 
accordance  with  the  requirements  set 
forth  in  the  SOES  User  Guide. 

(B)  For  each  security  in  which  a 
Market  Maker  is  registered,  the  Market 
Maker  may  enter  into  SOES  an  exposure 
limit.  For  a  Nasdaq/NMS  security,  that 
limit  may  be  any  amount  equal  to  or 
larger  than  the  minimum  exposure 
limit.  If  no  exposure  limit  is  entered  for 
a  Nasdaq/NMS  security,  the  firm's 

that  i)  individual  securities  may  be  reclassified  from 
time  to  time  depending  upon  unique  circumstances 
as  determined  by  the  Association.  IThe  NASO  also 
announced  that  the  maximum  order  size  for  all 
NASDAQ  securities  not  in  NASDAQ/NMS  shall  be 
500  shares.) 


exposure  limit  will  be  the  minimum 
exposure  limit. 

(C)  For  each  security  in  which  the 
Market  Maker  is  registered,  the  Market 
Maker  may  elect  to  have  the  Nasdaq 
system  refresh  its  quotation 
automatically  by  an  interval  designated 
by  the  Market  Maker,  once  its  exposure 
limit  in  the  security  has  been  exhausted. 
The  Nasdaq  System  will  refresh  the 
Market  Maker’s  quotation  on  the  bid 
and  offer  side  of  the  market  by  the 
interval  designated,  and  will  reestablish 
the  Market  Maker's  displayed  size  and 
selected  exposure  limit.  If  the  Market 
Maker  elects  to  utilize  the  Nasdaq 
System  automated  update  feature,  it 
may  establish  an  exposure  limit  equal  to 
the  maximum  order  size  for  the  security, 
regardless  of  the  minimum  exposure 
limit  set  forth  in  section  (a)(9)  of  this 
part. 

(D) [(Cj)  At  any  time  a  locked  or 
crossed  market,  as  defined  in  Part  VI, 
Section  2(e)  of  the  Schedule  D  to  the 
NASD  By-Laws,  exists  for  a  Nasdaq/ 
NMS  security,  a  Market  Maker  with  a 
quotation  for  that  security  in  the  Nasdaq 
System  that  is  causing  the  locked  or 
crossed  market  may  have  orders 
representing  shares  equal  to  the 
minimum  exposure  limit  or  the  firm’s 
exposure  limit,  whichever  is  greater, 
executed  by  SOES  for  that  Market 
Maker’s  account  at  its  quoted  price  if 
that  price  is  the  best  price.  Those  orders 
will  be  executed  irrespective  of  any 
preference  indicated  by  the  Order  Entry 
Firm.  Market  Makers  causing  the  locked 
or  crossed  market  shall  have  a  period  of 
time  following  their  receipt  of  an 
execution  report  in  which  to  update 
their  quotation  in  the  security  in 
question  before  being  required  to 
execute  another  order  at  the  same  bid  or 
offer  in  the  same  security.  This  period 
of  time  shall  initially  be  established  as 
15  seconds,  but  maybe  modified  upon 
appropriate  notification  to  SOES 
participants. 

Subsections  (D)  Through  (I)  Relettered 

(E)  Through  ( J ) 

***** 

3.  SOES  Order  Entry  Firms — (A)  All 
entries  in  SOES  shall  be  made  in 
accordance  with  the  procedures  and 
requirements  set  forth  in  the  SOES  User 
Guide.  Orders  may  be  entered  in  SOES 
by  the  SOES  Order  Entry  Firm  through 
either  its  Nasdaq  terminal  or  computer 
interface.  The  firm  will  receive  an 
immediate  execution  report  on  the 
terminal  screen  and  printer,  if 
requested,  or  through  the  computer 
interface,  as  applicable. 

(B)  SOES  will  accept  both  market  and 
limit  orders  for  execution.  Orders  may 
be  preferenced  to  a  specific  SOES 


Market  Maker  or  may  be  unpreferenced, 
thereby  resulting  in  execution  in 
rotation  against  SOES  Market  Makers.  A 
Market  Maker  may  indicate  order  entry 
firms  from  which  it  agrees  to  accept 
preferenced  orders.  If  an  order  is 
received  by  a  Market  Maker  from  an 
order  entry  firm  from  which  it  has  not 
agreed  to  accept  preferencing,  the  order 
will  be  executed  at  the  inside  market  on 
an  unpreferenced  basis  and  will  be 
subject  to  a  period  of  time  between 
executions  for  market  makers  to  update 
their  quotations. 

(C)  Only  agency  orders  no  larger  than 
the  maximum  order  size,  as  defined 
herein,  received  from  public  customers 
may  be  entered  by  a  SOES  Order  Entry 
Firm  into  SOES  for  execution  against  a 
SOES  Market  Maker.  Agency  orders  in 
excess  of  the  maximum  order  size  may 
not  be  divided  into  smaller  parts  for 
purposes  of  meeting  the  size 
requirements  for  orders  entered  into- 
SOES. 

(D)  No  short  sales  shall  be  entered  in 
SOES. 

Subsections  (D)  Through  (F)  Shall  Be 
Relettered  (E)  Through  (G) 

SCHEDULE  D 

***** 

Part  VI — Requirements  Applicable  to 
Nasdaq  Market  Makers 

***** 

Sec.  2  Character  of  Quotations 

(a)  Two-sided  quotations.  For  each 
security  in  which  a  member  is  registered 
as  a  market  maker,  the  member  shall  be 
willing  to  buy  and  sell  such  security  for 
its  own  account  on  a  continuous  basis 
and  shall  enter  and  maintain  two-sided 
quotations  in  the  Nasdaq  System, 
subject  to  the  procedures  for  excused 
withdrawal  set  forth  in  Section  8  below. 
Each  member  registered  as  a  Nasdaq 
market  maker  in  National  Market 
System  equity  securities  shall  display 
size  in  its  quotations  of  1,000,  500,  or 
200  shares  and  the  following  guidelines 
shall  apply  to  determine  the  applicable 
size  requirement:  (ij  a  1,000  share 
requirement  shall  apply  to  Nasdaq/NMS 
securities  with  an  average  daily  non¬ 
block  volume  of  3,000  shares  or  more  a 
day,  a  bid  price  of  less  than  or  equal  to 
$100,  and  three  or  more  market  makers: 
(ii)  a  500  share  requirement  shall  apply 
to  Nasdaq/NMS  securities  with  an 
average  daily  non-block  volume  of  1,000 
shares  or  more  a  day,  a  bid  price  of  less 
than  or  equal  to  $150,  and  two  or  more 
market  makers  and  (iii)  a  200  share 
requirement  shall  apply  to  Nasdaq/NMS 
securities  with  an  average  daily  non¬ 
block  volume  of  less  than  1,000  shares 
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a  day,  a  bid  price  of  less  than  or  equal 
to  $250,  and  that  have  two  or  more 
market  makers.  Each  member  registered 
as  a  Nasdaq  market  maker  in  Nasdaq 
SmallCap  equity  securities  shall  display 
size  in  its  auotations  of  500  or  100 
shares  and  the  following  guidelines 
shall  apply  to  determine  the  applicable 
size  requirement:  (i)  A  500  share 
requirement  shall  apply  to  Nasdoq 
SmallCap  securities  with  an  average 
daily  non-block  volume  of  1,000  shares 
or  more  a  day  or  a  bid  price  of  less  than 
$10.00  per  share;  and  (ii)  a  100  share 
requirement  shall  apply  to  Nasdaq 
SmallCap  securities  with  an  average 
daily  non-block  volume  of  less  than 
1,000  shares  a  day  and  a  bid  price  equal 
to  or  greater  than  $10.00  a  share.  Share 
size  display  requirements  in  individual 
securities  may  be  changed  depending 
upon  unique  circumstances  as 
determined  by  the  Association,  and  a 
list  of  the  size  requirements  for  all 
Nasdaq  equity  securities  shall  be 
published  from  time  to  time  by  the 
Association,  [shall  display  the  size  for 
each  quotation  which  size  shall  be  no 
less  than  the  maximum  order  size  for 
each  security  eligible  for  execution 
through  the  Small  Order  Execution 
System,  as  shall  be  published  from  time 
to  time  by  the  Association  pursuant  to 
paragraph  (a)(7)  of  the  Rules  of  Practice 
and  Procedure  for  the  Small  Order 
Execution  System.  Maximum  order 
sizes  for  Nasdaq/NMS  securities  shall  be 
200,  500  or  1,000  shares  depending  on 
trading  characteristics  of  the  securities. 
Maximum  order  size  for  Nasdaq  Small¬ 
Cap  securities  shall  be  100  or  500  shares 
depending  on  trading  characteristics  of 
the  securities.  A  500  share  display  size 
for  Nasdaq  Small-Cap  securities  shall 
apply  to  securities  with  an  average  daily 
non-block  volume  of  1,000  shares  or 
more  a  day  or  a  bid  price  of  less  than 
$10.00  per  share.  A  100  share  display 
size  for  Nasdaq  Small-Cap  securities 
shall  apply  to  securities  with  an  average 
daily  non-block  volume  of  less  than 
1,000  shares  a  day  and  a  bid  price  equal 
to  or  greater  than  $10.00  a  share. 
Individual  securities  may  be  reclassified 
from  time  to  time  depending  on  unique 
circumstances  as  determined  by  the 
Association.  These  sizes  shall  not  be 
applicable  to  convertible  debt  securities 
listed  in  Nasdaq.) 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  the 
following  operational  modifications  to 
the  Small  Order  Execution  System 
C‘SOES”)  and  amendments  to  the  Rules 
of  Practice  and  Procedure  for  the  Small 


Order  Execution  System  ("SOES 
Rules"): 2 

(1)  Decreasing  the  maximum  size 
order  in  SOES  from  1,000  shares  to  500 
shares; 

(2)  Reducing  the  required  exposure 
limits  from  five  to  two  times  the  tier 
level  and  decreasing  SOES  exposure 
limits  using  unpreferenced  order  flow 
only; 

(3)  Enhancing  the  system  to  include 
the  ability  to  automatically  refresh  a 
quote  when  the  market  maker's 
exposure  limit  has  been  exhausted,  and 
permitting  market  makers  that  use  this 
update  feature  to  establish  an  exposure 
limit  equal  to  the  maximum  order  size 
for  that  security; 

(4)  Prohibiting  short  sales  in  SOES; 
and 

(5)  Utilizing  the  15-second  interval  for 
quote  updates  during  locked  and 
crossed  markets. 

Current  Concerns 

The  NASD  is  proposing  these 
modifications  to  SOES  because  of 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  firms  is  resulting  in 
increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders. 

The  NASD’s  SOES  system  is  designed 
to  improve  the  efficiency  of  executing 
small-sized  investor  orders  in  Nasdaq 
securities  by  offering  an  alternative  to 
traditional  telephone  contact  and 
negotiation  between  retail  firms  and 
market  makers.  SOES  provides  efficient 
mechanisms  for  the  automated 
execution  of  small  investor  orders  with 
Nasdaq  market  makers  at  the  best 
available  market  price.  Since  the 
exclusive  purpose  of  the  system  is 
directed  toward  the  small  investor,  the 
Association  has  taken  steps  in  the  past 
to  maximize  market  maker  presence  in 
the  system,3  and  prohibit  any  misuse  of 
the  system  that  would  detract  from  the 
broadest  participation  of  market  makers 
or  adversely  affect  the  quality  of  the 
Nasdaq  market.4 

2  The  NASD  has  also  approved  corollary  long¬ 
term  system  modifications  to  SOES  order 
processing  that  will  include  a  complete  redesign  of 
the  system  as  well  as  proposed  mechanisms  for 
market  order  price  improvement  and  limit  order 
protection.  The  NASD  intends  to  submit  these 
proposals  to  the  SEC  in  a  separate  rule  proposal. 
Because  of  the  time  required  for  development  of  the 
new  SOES  system,  however,  the  NASD  believes  that 
the  steps  outlined  in  this  proposal  are  critical  to  the 
continued  operation  of  SOES. 

3  See  SR-NASD-88-01.  Release  No.  34-25791 
(June  16,  1988)  mandating  participation  in  SOES  by 
Nasdaq  market  makers  in  National  Market  System 
securities. 

*  See  SR-NASD-88— 43.  Release  No.  34-26361 
(December  22, 1988).  In  October  1991,  the  SEC 


The  NASD  has  found  that  a  growing 
number  of  order  entry  firms  are  utilizing 
SOES  for  a  small  number  of  persons 
engaged  in  aggressive  short-term  trading 
tactics.  The  result  has  been  that  SOES 
active  trading  firms  5  regularly  account 
for  all  or  virtually  all  trading  occurring 
through  SOES  for  short  periods  of  time 
and  often  for  the  whole  trading  day.  The 
increase  in  the  number  and  activity  of 
SOES  active  trading  firms  has  resulted 
in  a  pattern  of  trading  where  after  a 
piece  movement  up  or  down  in  a 
volatile  stock,  concentrated  numbers  of 
orders  are  generated  in  a  short  period  of 
time.  The  effect  of  this  trading  pattern 
is  not  focused  on  the  laggard  market 
maker  not  updating  its  quote,  but 
instead  results  in  executing  against 
multiple  market  makers  at  the  inside 
quote  virtually  simultaneously. 

Moreover,  analysis  indicates  that  this 
pattern  is  being  repeated  again  and 
again  throughout  the  trading  day 
resulting  in  an  expression  of  concern  to 
the  NASD  by  Nasdaq  issuers, 
institutional  customers,  retail  order- 
entry  firms  and  market  makers  over  the 
adverse  impact  that  this  activity  is 
having  on  Nasdaq  market  liquidity, 
volatility  and  quotation  spreads. 

In  light  of  these  developments,  the 
NASD  initiated  a  review  of  SOES 
activity  and  has  identified  over  20  firms 
that  exhibit  trading  patterns  that  have 
led  to  their  characterization  as  SOES 
"active  trading  firms”,  based  on  the 
volume  and  nature  of  their  activity.  The 
NASD  analyzed  the  trading  activity  of 
these  firms  on  selected  days  in  February 
1993  when  volume  and  volatility  were 
high  in  particular  issues.  We  selected 
these  days  because  market  makers  have 
expressed  particular  concern  over  the 
impact  of  concentrated  SOES  trading  in 
stocks  experiencing  market  volatility. 
The  stocks  selected  were  actively 
involved  in  the  health  care,  drug  or 

approved  four  proposals  by  the  NASD  modifying 
SOES  operations  and  rules:  (1)  Expanding  the 
definition  of  ‘‘professional  trading  account”  activity 
to  include  such  factors  as  excessive  short-term 
trading  and  excessive  frequency  of  short  sale  orders; 
(2)  clarifying  the  definition  of  day  trading  to 
include  trades  in  which  only  one  side  of  the 
transaction  is  executed  through  SOES;  (3) 
instituting  a  short  interval  (15  seconds)  following 
an  execution  in  SOES  for  a  market  maker  to  update 
its  quote  before  another  execution  report  could  be 
received;  and  (4)  clarifying  that  preferencing 
arrangements  had  to  be  mutually  agreed  to — that  is, 
market  makers  could  affirmatively  indicate  the 
order  entry  firms  from  which  they  would  accept 
preferenced  orders.  SR-NASD-95-50  and  SR- 
NASD-91-17,  Release  No.  34-29809  (October  10, 
1991),  and  SR-NASD-91-18  and  SR-NASD-91-26, 
Release  No.  34-20910  (October  10. 1991). 

*  SOES  “active  trading  firms"  are  defined  as  order 
entry  firms  where  the  majority  of  trading  activity  of 
the  firm  occurs  using  SOES  and  SelectNet  and 
where  the  trades  are  almost  always  the  largest  size 
permitted  in  SOES. 
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biotechnology  industries,  which 
experienced  substantial  price  volatility 
during  that  month.  The  examples  below 
demonstrate  this  type  of  concentrated 
SOES  active  trading  firm  activity: 

1.  Over  5  minutes  of  trading  in  Stock 
A  on  2/22/93,  71%  of  all  the  trades  in 
the  Nasdaq  market  in  this  issue 
occurred  in  SOES  and  all  of  those  SOES 
trades  were  executed  by  SOES  active 
trading  firms.  This  trading  accounted  for 
78%  of  the  volume  over  that  period,  as 
compared  to  the  usual  rate  of 
approximately  2%  of  Nasdaq  volume 
occurring  in  SOES. 

2.  In  almost  2  minutes  (116  seconds) 
on  2/22/93,  Stock  B  experienced  17 
SOES  trades  for  17,000  shares, 
accounting  for  85%  of  the  trades  over 
that  period.  During  that  period,  11  SOES 
trades  occurred  consecutively  by  SOES 
active  trading  firms.  The  spread  in  this 
issue  increased  from  $0.25  at  the  end  of 
that  period  to  $0.75  for  the  following  8 
seconds,  moved  to  $0.50  for  the  next  40 
seconds,  and  increased  to  $0.75  for  the 
next  49  seconds. 

3.  On  2/22/93,  Stock  C  had  6 
consecutive  SOES  active  trading  firm 
executions  for  6,000  shares  within  19 
seconds,  and  two  minutes  later,  had  5 
consecutive  SOES  executions  for  5,000 
shares  within  6  seconds. 

4.  On  2/23/93,  Stock  D  experienced 
12  SOES  active  trading  firm  trades  for 
12,000  shares  within  65  seconds  and 
less  than  four  minutes  later,  5  SOES 
active  trading  firms  traded  5,000  shares 
with  19  seconds.  Stock  D,  on  2/24/93, 
had  6  SOES  consecutive  executions  for 
6,000  shares  within  a  2  second  time 
period  by  SOES  active  trading  firms. 

5.  Stock  E,  on  2/24/93,  had  14,000 
shares  executed  by  5  different  SOES 
active  trading  firms  during  83  seconds, 
accounting  for  93%  of  the  SOES  volume 
during  that  time.  Also  on  2/24/93,  there 
were  5  consecutive  executions  on  SOES 
by  3  SOES  active  trading  firms  within 
12  seconds  for  5,000  shares,  and  one 
minute  later,  there  were  another  6 
consecutive  SOES  executions  by  3  SOES 
active  trading  firms  for  6,000  shares 
within  29  seconds. 

6.  Over  five  minutes  of  trading  in 
Stock  F  on  2/25/93,  SOES  active  trading 
firms  accounted  for  83%  (20,000  shares) 
of  SOES  activity  and  48%  of  total 
reported  share  volume.  For  over  two 
minutes  in  the  five-minute  period, 

SOES  active  trading  firms  accounted  for 
100%  of  SOES  activity  (21,000  shares) 
and  56%  of  total  reported  share  volume. 

7.  Stock  G  on  2/26/83  had  8  SOES 
executions  within  35  seconds  for  8,000 
shares.  Less  than  one  minute  later.  7,000 
shares  traded  on  SOES  by  SOES  active 
trading  firms  within  31  seconds. 


8.  On  2/26/93,  in  a  five  minute 
period,  Stock  H  had  30  executions  by 
SOES  active  trading  firms  for  30,000 
shares.  This  accounted  for  64%  of  the 
volume  during  that  period.  In  the  next 
five  minute  period,  there  were  an 
additional  41  SOES  executions  by  SOES 
active  trading  firms  for  41,000  shares, 
accounting  for  66%  of  the  volume 
during  that  period.  During  this  time,  10 
consecutive  executions  on  SOES  by 
SOES  active  trading  firms  occurred  for 
10,000  shares  in  18  seconds  and  the 
spread  increased  from  $0.25  to  $0.50. 
Thirty  seconds  later,  another  10 
consecutive  executions  for  10,000 
shares  took  place  within  21  seconds  by 
SOES  active  trading  firms. 

As  these  examples  demonstrate,  SOES 
active  trading  firm  volume  is  a 
significant  percentage  of  total  SOES 
volume  for  concentrated  periods  in 
many  stocks.  To  understand  the  relation 
of  SOES  active  trading  firm  volume  to 
total  Nasdaq  volume,  the  NASD 
reviewed  all  SOES  activity  for  the  last 
week  in  February.  1993  and  found  that 
SOES  active  trading  firms  accounted  for 
over  90%  of  the  total  daily  SOES 
volume  in  33  to  43  issues  during  that 
week,  and  accounted  for  between  70% 
and  100%  of  the  total  daily  SOES 
volume  in  56  to  101  securities  during 
that  week.  When  we  examined  five- 
minute  periods  of  concentrated  SOES 
activity  during  this  same  week,  we 
found  that  in  50  to  70  five-minute 
periods  each  day,  SOES  active  trading 
firms  accounted  for  90%  to  100%  of  the 
total  SOES  volume  in  the  security 
during  that  period.  This  concentrated 
activity  in  SOES  in  individual  stocks  by 
active  order  entry  firms  has  resulted  in 
periods  of  short-term  increased 
volatility  in  the  market  and 
corresponding  significant  movements  in 
prices. 

The  NASD  believes  that  the  date  it 
has  reviewed  underlines  the  negative 
effect  of  concentrated,  repetitious  SOES 
active  trading  firm  activity  on  prices  in 
volatile  periods.  In  this  connection,  the 
NASD  conducted  a  review  of  SOES 
active  trading  firm  trades  prior  to  quote 
changes  in  selected  stocks  on  volatile 
days  in  February,  to  analyze  the 
relationship  between  SOES  activity  and 
quote  volatility.  The  NASD  found  that 
SOES  active  trading  firms  are  twice  as 
likely  to  be  participating  in  the  market 
contemporaneous  with  a  quote  change 
than  during  the  rest  of  the  trading  day. 
SOES  active  trading  firm  trades  and 
volume  as  a  percentage  of  total  trades 
and  volume  were  twice  as  great  in  the 
minute  preceding  a  quote  change  than 
for  the  entire  trading  day;  and  their 
trading  in  selected  securities  was  three 
or  more  times  greater  in  both  SOES 


trades  and  volume  as  a  percentage  of 
total  trades  and  volume  in  the  minute 
before  a  quote  change.  Accordingly, 

SOES  active  trading  firm  trades  have  a 
significant  impact  on  the  movement  of 
inside  quotes  in  a  stock  and  are  more 
likely  to  drive  quote  changes  thereby 
increasing  volatility  in  the  market. 

In  addition,  the  data  collected 
evidences  the  short-term  trading 
strategies  employed  by  the  SOES  active 
trading  firms  using  both  the  SOES  and 
SelectNet 6  systems,  and  a  high 
correlation  was  found  to  exist  between 
executions  in  SOES  and  executions  in 
SelectNet.  These  trading  patterns 
demonstrate  that  SOES  active  trading 
firms  generally  sell  short  or  purchase 
stock  in  SOES  and  immediately  effect 
the  opposite  side  of  the  trade  through 
SelectNet  at  a  Ve  or  V«  point  differences, 
in  an  attempt  to  lock-in  an  immediate 
profit  on  each  1,000  share  order. 

The  NASD  has  undertaken  a  review  of 
the  relation  of  spreads  to  activity  in 
SOES  and  has  found  that  the  proportion 
of  SOES  active  trading  firm  volume 
relative  to  total  SOES  volume  per  stock 
has  a  significant  impact  on  the  spread 
of  the  stock.  Analysis  of  trading 
demonstrates  that  as  SOES  active 
trading  firm  executions  increase  in  a 
stock,  spreads  widen  and  that 
conversely,  as  their  trading  activity 
declines  in  a  stock,  spreads  also  are 
reduced.  In  one  stock,  the  SOES  active 
trading  firms  accounted  for  100%  of 
total  SOES  volume  and  the  average 
spread  for  the  day  was  2.2%.  On 
another  day,  the  SOES  active  trading 
firm  volume  dropped  to  32%  and  the 
average  spread  for  that  day  declined  to 
1.4%;  review  of  an  additional  day 
indicated  that  SOES  active  trading  firm 
volume  dropped  to  21.5%,  and  the 
average  spread  for  the  day  was  1.1%. 

The  NASD  found  that  tne  greatest 
impact  on  spreads  was  in  the  few 
minutes  following  concentrated  SOES 
activity.  SOES  active  trading  firm 
volume  accounted  for  88%  of  total 
SOES  activity  and  11%  of  total  volume 
during  these  time  periods.  If  the  SOES 
active  trading  firm  volume  were 
eliminated,  and  the  daily  spread 
recalculated  without  the  effects  of  those 
transactions,  the  average  spread  in  these 
stocks  would  be  reduced  from  1.8%  to 
1.3%.  This  would  result  in  an  average 
spread  reduction  of  $.10  on  the  average 
priced  stock.  In  other  words,  SOES 
active  trading  firm  aggressive  trading 
activity  is  directly  related  to  wider 

•The  NASD  developed  the  SelectNet  service  as 
a  replacement  for  negotiating  orders  over  the 
telephone— any  size  order,  whether  agency  or 
principal  may  be  placed  in  SelectNet  and  either 
p referenced  to  a  single  market  maker  or  broadcast 
to  all  market  makers  in  the  stock. 
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spreads  in  Nasdaq,  which  in  turn 
caused  public  customers — individual  or 
institutional  investors — to  receive  less 
money  when  they  sell  their  stocks  and 
to  pay  more  when  they  purchase  stocks. 
Furthermore,  this  effect  is  not  limited  to 
SOES  executions,  as  proprietary  trading 
systems,  in-house  execution  systems, 
and  telephone  trades  may  all  be 
executed  at  the  inside  bid  or  offer  as 
displayed  in  the  Nasdaq  system. 

The  NASD  believes  that  SOES  active 
trading  firm  volume  results  in 
appreciable  widening  of  spreads  in 
these  securities.  Moreover,  the  NASD  is 
concerned  that  activity  by  SOES  active 
trading  firms  is  resulting  in  a  more 
universal  impact  on  quotation  spreads. 

In  a  three  year  period  ending  December 
1992,  statistics  demonstrate  that  spreads 
have  significantly  widened,  increasing 
in  absolute  value  from  .226  in  the  first 
quarter  1989  to  .344  in  December  1992, 
an  increase  of  52%. 7  The  NASD  believes 
that  SOES  active  trading  firm  trading  is 
a  significant  cause,  as  widening  spreads 
is  a  way  to  effectively  manager  dealer 
risk. 

Regulatory  Proposals 

In  the  past,  in  recognition  that  SOES 
was  developed  to  accommodate  small, 
retail  investor  orders  in  Nasdaq 
securities,  the  NASD  took  measures  to 
curb  specific  misuses  of  SOES  by 
adopting  rules  prohibiting  certain 
trading  patterns  deemed  to  be 
professional  trading  techniques,  rather 
than  investor-oriented  activity.8  The 
NASD  adopted  procedures  to  allow 
participants  in  the  system  to  more 
accurately  reflect  actual  trading 
practices  by  allowing  market  makers  to 
update  their  quotes  in  between 
executions  and  to  designate  specific 
order  entry  firms  from  which  they 
would  accept  preferenced  orders.9  The 
NASD  is  now  seeking  approval  of  broad- 
based,  fundamental  modifications  to  the 
operations  and  rules  governing  SOES  for 
the  ultimate  benefit  of  investors  that 
would  apply  across-the-board  to  all 
participants  without  regard  to  their 
status  as  professional  traders.  The 
NASD  believes  that  this  approach  to 
SOES  modifications  and  rule  changes 
may  more  effectively  curb  the 
destabilizing  activities  of  SOES  active 
trading  firms  that  have  flourished  in 
recent  months,  with  resultant 
improvements  in  market  quality. 

SOES  active  trading  firms  utilize  the 
technology  of  the  Nasdaq  Workstation 


7  The  spread  statistics  are  derived  from  a  formula 
comptaring  spreads  pter  share  in  each  Nasdaq/NMS 
security  traded,  times  the  volume  in  the  stock, 
divided  by  the  total  NMS  volume. 

“Release  No.  34-29809  (October  10. 1991). 

"Release  No.  34-29810  (October  10. 1991). 


and  other  vendor  services  that  allow 
anyone  physically  present  at  a  device  to 
closely  monitor  activity  in  Nasdaq 
securities  and  instantaneously  react  to 
news  stories  or  volatility  in  the  market. 
This  technology  has  effectively 
supplanted  the  ability  of  market  makers 
to  respond  to  movements  in  the  market 
as  would  occur  in  telephone 
negotiation,  resulting  in  increased  risk 
of  market  capital  ana  inevitably 
decreased  market  quality.  Accordingly, 
the  Association  is  proposing  to  decrease 
the  maximum  size  order  in  SOES  from 
1,000  shares  to  500  shares;  reduce  the 
required  exposure  limits  from  five  to 
two  times  the  tier  level  for 
unpreferenced  order  flow;  include  the 
ability  to  automatically  refresh  a  quote 
when  the  market  maker’s  exposure  limit 
has  been  exhausted  and  permit  this 
update  feature  to  be  employed  by 
market  makers  after  each  execution; 
prohibit  short  sales  in  SOES;  and  utilize 
the  15-second  interval  for  quote  updates 
during  locked  and  crossed  markets. 
These  steps  are  expected  to 
substantially  reduce  the  volatility 
caused  by  SOES  activity  without 
materially  affecting  the  operation  of  the 
system  for  individual  investors  or  the 
liquidity  of  the  market. 

The  NASD  is  proposing  to  decrease 
the  1,000  share  maximum  order  size  in 
SOES  to  500  shares.  The  NASD  believes 
that  this  change  will  substantially 
reduce  the  exposure  of  market  makers 
caused  by  the  presence  of  SOES  active 
trading  firms,  without  having  a 
detrimental  impact  on  individual 
investor  use  of  the  system.  Our  reviews 
of  SOES  order  entry  data  indicate  that 
the  size  of  orders  entered  by  SOES 
active  trading  firms  are  almost  all  1,000 
shares.  The  continuous  activity  of  these 
firms  represents  the  largest  size  order 
that  is  permissible  in  SOES,  which 
contrasts  markedly  with  all  SOES  trades 
that  in  1992  averaged  only  414  shares. 
Accordingly,  the  NASD  believes  that 
this  change  will  not  disadvantage  retail 
investors.  Any  retail  orders  over  500 
shares  may,  of  course,  be  entered  into 
the  SelectNet  service,  or  negotiated  over 
the  telephone.  In  this  connection, 
market  makers  will  continue  to  be 
required  to  display  size  of  1,000  shares 
in  their  quotations  where  applicable, 
and  be  firm  for  their  published 
quotations  for  a  minimum  of  1,000 
shares  for  any  negotiated  transaction, 
where  applicable.  The  NASD  believes 
that  this  modification,  in  combination 
with  the  prohibition  of  short  sales  in  > 
SOES  described  below,  will  ameliorate 
the  destabilizing  economic  incentives 
for  SOES  active  trading  firms. 

Similarly,  the  NASD  believes  that 
reduction  in  mandatory  exposure  limits 


from  five  executions  to  two  will 
appropriately  reduce  a  market  maker’s 
exposure  from  multiple  SOES 
executions.  This  will  permit  dealers  the 
opportunity  to  timely  and  efficiently 
react  to  market  movements,  thus 
curbing  the  destabilizing  effects  of  SOES 
active  trading  firms.  The  new  exposure 
limits  should  continue  to  provide 
investor  orders  with  sufficient  liquidity 
and  market  maker  participation  in  each 
issue  to  handle  SOES  traffic. 

The  NASD  is  also  proposing  a  system 
change  pertaining  to  preferenced  orders 
that  will  eliminate  their  effect  on  a 
dealer’s  exposure  limit.  Since 
preferenced  orders  represent  order  flow 
that  the  dealer  has  agreed  to  accept,  the 
exposure  limits  in  the  system  will  apply 
only  to  unpreferenced  orders,  or  those 
orders  executed  with  market  makers  at 
the  inside  quote  on  a  rotational  basis. 
The  NASD  believes  that  this 
modification  will  reduce  the  potential 
for  market  makers  to  deplete  their 
exposure  limits,  thus  ensuring 
continuity  of  the  quotes  and  enhancing 
the  opportunity  for  customers  to 
continue  to  receive  expeditious 
executions  of  their  orders  in  SOES. 

In  addition,  the  NASD  is  proposing  a 
new  automated  quotation  update 
capability  for  dealers  participating  in 
SOES  that  would  guarantee  continuity 
in  quotations  and  continuous 
acccessibility  to  market  prices  by  small 
investors.  Currently,  when  a  market 
maker  depletes  its  exposure  limit  in 
SOES,  its  quote  is  closed  and  the  rules 
require  market  makers  to  refresh  their 
quotes  “promptly,”  i.e.,  within  five 
minutes.  If  the  dealer  does  not  act 
within  those  five  minutes,  it  is 
withdrawn  from  the  issue  on  an 
unexcused  basis  and  must  wait  twenty 
days  before  it  can  reregister.  To  prevent 
inadvertent  unexcused  withdrawal  of 
quotations  and  mitigate  the  potential  for 
a  five  minute  interruption  in  pricing 
that  could  occur,  the  Nasdaq  system 
will  automatically  refresh  a  market 
maker’s  quote  when  its  exposure  has 
been  depleted.  For  example,  if  a  market 
maker  electing  to  participate  in  the 
automated  update  function  designated 
an  exposure  limit  of  three  times  the 
SOES  tier  size,  and  three  SOES 
executions  took  place,  the  Nasdaq 
system  could  then  refresh  the  market 
maker’s  bid  and  offer  using  a  pre¬ 
designated  interval,  such  as  Vs  point. 
Thus,  the  market  maker  would  take  as 
many  executions  as  its  exposure  limit 
permitted,  but  would  never  have  a 
closed  quote  or  an  unexcused 
withdrawal  due  to  inadvertence  or 
failure  to  timely  refresh  its  quote.  The 
automated  system  to  refresh  a  dealer’s 
quote  will  be  voluntary  for  market 
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makers  and  will  be  available  on  an 
issue-by-issue  basis.  The  system  would 
refresh  a  dealer’s  quote  when  the 
exposure  limit  has  been  exhausted  and 
reestablish  the  original  quote  size  and 
exposure  limit.  Additionally,  if  a  market 
maker  elects  to  participate  in  this 
automated  update  feature,  it  will  be  able 
to  set  its  exposure  limit  at  the  maximum 
order  size  for  that  security.  The  update 
will  prevent  a  closed  quote  and  will 
ensure  the  market  maker’s  presence  in 
the  system  at  all  times.  Use  of  the 
automated  update  function  will  also 
guarantee  that  the  quotes  in  the  market 
will  progress  in  a  continuous,  orderly 
fashion  in  times  of  market  stress.  Each 
quote  update  will  be  at  a  specific 
fractional  interval  established  by  the 
market  maker,  and  thus  any  rise  or  fall 
in  market  prices  will  occur  gradually, 
avoiding  dramatic  changes  in  quote  to 
quote  volatility. 

The  NASD  is  also  proposing  to 
prohibit  the  entry  of  short  sales  into 
SOES.  The  NASD  believes  that 
execution  of  short  sales  in  an  automated 
environment  such  as  SOES  is 
inappropriate  and  may  substantially 
contribute  to  the  increased  volatility  in 
the  market.  Analysis  of  SOES  active 
trading  firms  in  volatile  markets 
demonstrates  a  pattern  of  sales  in  SOES 
and  subsequent,  almost  immediate, 
repurchases  in  SlectNet  at  lower  prices, 
adding  to  the  volatility  in  the  issue. 
While  short  sales  represent  legitimate 
trading  strategies,  NASD  discussions 
with  order  entry  firms  indicate  that 
there  are  very  few  short  sales  orders 
executed  through  the  system  by  any 
firms  other  than  SOES  active  trading 
firms  engaging  in  aggressive  trading 
strategies.  Accordingly,  the  NASD 
believes  that  this  change  will 
substantially  ameliorate  the  aggressive 
destabilizing  trading  presently  occurring 
in  SOES  with  virtually  no  impact  on 
individual  or  institutional  investors  that 
do  not  use  the  strategies  employed  by 
SOES  active  trading -firms. 

Finally,  the  inclusion  of  the  15- 
second  interval  for  dealer  quotation 
updates  during  locked  and  crossed 
market  conditions  would  conform  the 
operations  of  SOES  to  a  uniform 
standard  at  all  times.  After  the  market 
break  of  1987  when  SOES  stopped 
executing  orders  when  the  markets  were 
locked  or  crossed,  the  NASD  redesigned 
SOES  to  continue  execution  functions 
and  to  deliver  all  orders  to  the  locking 
market  maker.  The  rationale  for  this 
change,  and  for  originally  not  applying 
the  15-second  interval  in  a  locked 
market  situation,  was  the  continuous 
executions  would  cause  the  locking 
market  maker  to  become  aware  of  the 
problem  and  adjust  its  quotes  more 


expeditiously.  Recently,  however,  the 
NASD  has  become  aware  of  situations 
when  a  market  may  be  locked  for  a  short 
period  of  time,  and  dealers  have  been 
subjected  to  numerous,  instantaneous 
executions.  For  example,  on  1/19/93  in 
Stock  A,  for  a  five  minute  period  before 
the  stock  was  halted  for  a  news 
announcement,  the  market  in  the  issue 
was  locked  or  crossed  for  three  separate 
periods  totalling  1  minute,  43  seconds 
and  58  executions  took  place — one 
market  maker  received  18  executions 
and  another  received  11  executions.  In 
those  five  minutes,  the  price  of  the  stock 
rose  4  points.  In  the  same  issue,  on  1/ 
21/93,  over  a  4  minute  period,  the 
market  was  locked  or  crossed  four 
times,  totalling  just  over  two  minutes, 
resulting  in  74  executions — 26  against 
one  market  maker.  In  stock  B  on  2/2/93, 
the  market  was  locked  for  13  seconds 
and  25  executions  occurred,  7  in  the 
space  of  3  seconds  against  one  market 
maker.  In  Stock  C,  on  2/3/93,  the  market 
was  locked  for  15  seconds  and 
subsequently  crossed  for  32  seconds, 
resulting  in  10  executions  in  less  than 
one  minute.  The  market  in  Stock  D  on 
2/22/93  was  locked  for  5  seconds  and  5 
trades  were  executed  by  2  SOES  active 
trading  firms  against  a  single  market 
maker.  One  minute  later,  die  market  was 
crossed,  and  9  executions  took  place  in 
5  second  by  6  SOES  active  trading  firms, 
against  2  market  makers.  In  Stock  E  on 
2/26/93,  the  market  was  locked  for  3 
seconds,  resulting  in  four  executions 
against  a  single  dealer.  On  3/3/93,  the 
market  in  Stock  F  was  crossed  for  24 
seconds  and  19  executions  took  place 
involving  four  market  makers  and  11 
SOES  active  trading  firms.  Each 
execution  cited  above  took  place  at  the 
maximum  SOES  order  size,  1,000 
shares. 

The  NASD  believes  that  this  type  of 
virtually  unlimited  risk  seriously 
undermines  the  viability  of  the  Nasdaq 
market  and  could  jeopardize  the 
commitment  of  market  making  capital  to 
these  issues.  Accordingly,  we  believe  it 
is  appropriate  to  apply  the  15-second 
interval  in  locked  and  crossed  situations 
as  the  locking  market  maker  will 
continue  to  receive  executions  but  will 
be  provided  a  short  period  of  time  to 
adjust  its  quotes  without  being 
subjected  to  potentially  unlimited 
exposure.  In  addition,  executions  every 
15  seconds  should  continue  to  provide 
ample  incentive  to  firms  to  unlock 
markets  quickly. 

Industry  Discussions 

The  NASD  has  endeavored  to  obtain 
different  perspectives  from  the  industry 
on  the  most  effective  and  equitable 
means  of  addressing  the  problems 


described  above.  The  NASD  scheduled 
a  series  of  meetings  with  industry 
representatives,  both  order  entry  firms 
and  market  makers,  to  discuss  the 
proposals.  Industry  representatives 
expressed  overwhelming  support  for  the 
proposed  modifications,  noting  that  the 
changes  will  increase  the  efficiency  of 
executing  individual  investor  orders 
through  the  system,  curb  the  volatility 
in  the  markets  and  reduce  the  risk  to 
market  making  capital. 

The  NASD  also  met  with 
representatives  from  a  SOES  active 
trading  firm  and  in  that  meeting  the  firm 
argued  that  SOES  offers  advantages  to 
the  investing  public,  including:  (1) 

Open  and  equal  access  to  market 
makers,  especially  in  times  of  market 
stress,  (2)  enhanced  investor  confidence 
in  the  over-the-counter  markets;  (3) 
increased  liquidity  in  stocks  in  which 
SOES  trading  is  high;  and  (4)  additional 
trading  capital  supplied  by  the 
customers  that  utilize  SOES.  The  firm 
maintained  that  SOES  offers  immediacy, 
best  execution  and  forces  market  makers 
to  honor  their  posted  quotes,  thus 
improving  the  liquidity  in  the  market  as 
their  customers  trade  in  and  out  of 
positions  rapidly.  The  firm  also 
maintained  that  order  flow  is  a  valuable 
commodity  and  the  order  flow  their 
customers  being  to  SOES  and  SelectNet 
should  result  in  increased  liquidity, 
revenues  and  market  participation  for 
both  market  makers  and  the  NASD.  The 
firm  opined  that  system  modifications 
would  be  regressive  in  allowing  market 
makers  to  ‘‘back  away’’  from  their 
quotes  and  emphasized  that  any  new 
rules  in  the  SOES  system  should  apply 
to  all  participants  equally,  across  the 
board.  The  firm  suggested  that  reducing 
required  exposure  limits  to  a  single 
execution  would  be  helpful  to  market 
makers  as  it  would  allow  market  makers 
to  update  their  quotes  before  additional 
executions  were  received  and  stated  that 
studies  should  be  undertaken  before  the 
NASD  commits  to  any  changes  in  the 
rules  or  the  system.  The  firm  suggested 
that  such  studies  could  include,  among 
other  things,  an  analysis  of  spreads  and 
their  relation  to  SOES  activity. 

The  NASD  believes  that  the  proposed 
rule  changes  and  system  modifications 
are  appropriate  and  fully  responsive  to 
the  concerns  articulated  by  the  majority 
of  retail,  SOES  order  entry  firms,  the 
trading  community,  issuers  and 
institutional  participants.  There  is 
overwhelming  evidence  that  aggressive 
SOES  active  trading  firm  activity  is 
detrimental  to  the  markets  as  a  whole, 
undermining  pricing  continuity  and 
equilibrium,  and  resulting  in  increased 
volatility,  reduced  liquidity,  wider 
spreads  and  less  advantageous  pricing 
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for  investors.  Wider  spreads  and 
disruptive  pricing  mechanisms  in 
Nasdaq  issues  must  be  curtailed  in  order 
to  preserve  market  making  capital  for 
the  cenefit  of  investors  in  the  Nasdaq 
marketplace  as  a  whole.  While  SOES 
active  trading  firms  remain  a  significant 
presence  in  the  market,  small  investors 
stand  little  opportunity  of  receiving  fair 
treatment  or  direct  access  to  the 
liquidity  and  depth  of  the  competitive 
Nasdaq  marketplace. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
15A(b)(6),  15A(b)(9),  15A(b)(ll)  and 
HA(a)(lj(C)  of  the  Act.  Among  other 
things,  section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
NASD  is  proposing  modifications  to 
SOES  because  of  concerns  that 
concentrated,  aggressive  use  of  SOES  by 
a  growing  number  of  order  entry  firms 
in  resulting  in  increased  volatility  in 
quotations  and  transaction  prices,  wider 
spreads,  and  the  loss  of  liquidity  for 
individual  and  institutional  investor 
orders,  all  to  the  detriment  of  public 
investors  and  the  public  interest. 

SOES  provides  efficient  mechanisms 
to  facilitate  automated  transactions  with 
Nasdaq  market  makers  at  the  best 
available  market  price.  The  exclusive 
purpose  of  the  system  is  directed  toward 
the  small  investor  and  the  new 
proposals  have  been  fashioned  to 
buttress  this  fundamental  purpose.  The 
integrity  and  efficiency  of  the  Nasdaq 
market  to  both  market  making 
participants  and  public  investors  is 
being  undermined  by  certain  training 
practices  involving  orders  emanating 
from  active  SOES  order  entry  firms, 
routinely  1,000  shares  in  size,  that  are 
instantaneously  transmitted  and 
executed  against  market  makers  through 
SOES  in  significant  multiples  during 
periods  of  changing  market  conditions. 
The  effect  of  these  practices  and  the 
volume  and  concentration  of  orders  is  to 
deprive  the  market  maker  of  the 
opportunity  to  react  to  changing  market 
conditions  following  each  execution 
through  appropriate  adjustment  to  its 
quotations.  This  interference  with  a 
market  maker’s  normal  functions  creates 
destabilizing  pressure  on  the  market 


that  increases  a  market  maker’s 
exposure  five-fold  and  can  result  in  a 
widening  of  quotations  to  reflect 
absorption  of  greater  risk.  Hence,  active 
order  entry  firms’  use  of  a  facility  to 
improve  the  speed  and  efficiency  of  the 
execution  of  small  orders  from  public 
investors  has  had  the  unintended  and 
damaging  consequence  of  degrading  the 
mechanism  of  a  free  and  open  market. 

The  modifications  to  SOES  proposed 
by  the  NASD  are  designed  to  rectify  this 
situation  while  continuing  to  provide 
effective  opportunity  for  the  prompt, 
reliable  execution  of  small  orders 
received  from  the  investing  public.  As 
noted  above,  the  average  size  of  all 
SOES  trades  executed  in  1992  was  only 
414  shares.  The  proposed  reduction  of 
the  maximum  order  size  from  1,000  to 
500  shares  will  not  diminish  the  ability 
of  small  investors  and  their  brokers  to 
reap  the  operational  benefits  of  SOES. 
This  will  be  the  case  regardless  of 
whether  the  investor’s  order  for  500 
shares  or  less  is  preferenced  or  non- 
preferenced.  Orders  exceeding  500 
shares  can  still  be  effected  at  the  inside 
bid  or  ask  through  SelectNet  or  by 
telephonic  communication  with  the 
responsible  market  maker.  The  sum,  the 
proposed  operational  changes  will  not 
prevent  continued  use  of  SOES  to 
process  the  small  investor  orders 
currently  handled  by  the  system. 

Additionally,  the  proposals  are 
designed  to  curb  the  destabilizing 
effects  of  price  volatility  in  Nasdaq 
securities  resulting  from  the  frequency 
of  changes  to  inside  quotations  and  the 
widening  of  spreads  of  individual 
market  makers.  As  described  earlier,  the 
vclality  in  individual  stocks  has  been 
adversely  affected  by  concentrations  of 
unpreferenced  1,000  share  SOES  orders 
being  entered  by  SOES  active  trading 
forms.  Because  of  this  volatility,  small 
investor  orders  may  receive  less 
favorable  prices  than  would  otherwise 
be  the  case.  Adherence  to  the  concept  of 
just  and  equitable  principles  of  trade 
compels  action  to  ensure  that  small 
investors’  orders  receive  the  fair  and 
efficient  executions  that  SOES  was 
designed  to  provide. 

Section  15A(b)(9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act.  These  proposals 
for  SOES  apply  across  the  board  and  do 
not  target  any  particular  user  or 
participant.  Rather,  all  short  sales  are 
prohibited  from  the  system,  as  they  are 
not  deemed  to  be  appropriate  for  the 
purpose  of  the  investment  nature  of  the 
automated  execution  functions.  All 
orders  must  be  500  shares  or  less, 
according  to  the  tier  size  requirements. 


All  dealers  may  set  their  exposure  limits 
at  two  times  the  tier  size  and  may  elect 
to  utilize  the  automated  quote  update 
feature.  The  NASD  believes  that  these 
rule  changes  are  not  anti-competitive,  as 
they  are  uniform  in  application  and  they 
seek  to  preserve  the  functionality  of  fair 
and  efficient  automated  executions  for 
small  investor  orders  while  preserving 
market  maker  participation  and 
liquidity.  The  proposals  are  designed  to 
carefully  balance  the  desires  of  small 
investors  to  receive  automated 
executions  of  their  orders  with  the 
needs  of  market  makers  to  effectively 
manage  their  risk  in  an  automated 
execution  environment  so  that  they  will 
continue  to  provide  liquidity  to  small 
retail  investors  in  the  future. 

Section  15A(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
The  NASD  is  seeking  to  modify  the 
operations  of  SOES  so  that  SOES 
activity  may  not  result  in  misleading 
quotations  in  the  Nasdaq  market.  Market 
makers  place  quotes  in  the  Nasdaq 
system  and  these  quotes  comprise  the 
inside  market  and  define  the  execution 
parameters  of  SOES.  When  volatility  in 
the  SOES  environment  causes  market 
makers  to  widen  spreads  or  to  change 
quotes  in  anticipation  of  additional 
1,000  share  executions,  the  quotes  in  the 
Nasdaq  market  become  more  volatile 
and  may  be  misleading  to  the  investing 
public.  While  reducing  the  maximum 
tier  size  for  automated  executions  in 
SOES,  the  NASD  is  nevertheless 
preserving  the  minimum  display  size 
requirements  applicable  to  market 
makers’  quotations  in  Nasdaq/NMS  and 
Nasdaq  SmallCap  securities.  The  impact 
of  these  changes  to  the  investing  public 
should  be  minimal,  as  larger  sized 
orders  for  up  to  1,000  shares  will  still 
be  entitled  to  best  execution  at  the 
inside  market.  Absent  these  changes  in 
SOES,  the  quotations  published  in 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  but  instead,  may  reflect 
short-term  volatility  and  loss  of 
liquidity  in  securities,  to  the  detriment 
of  the  investing  public.  Further,  the 
provision  of  the  automated  refresh 
feature  will  ensure  that  a  market 
maker’s  quotation  is  updated  after  an 
exposure  limit  is  exhausted.  Use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOES  will  not  be  subject  to  a  “closed 
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quote"  condition  or  an  unexcused 
withdrawal  from  the  market. 

Finally,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
significant  national  market  system 
objectives  contained  in  section 
llA(a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things,  (i)  economically  efficient 
execution  of  securities  transactions;  (ii) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicality  of 
brokers  executing  investor  orders  in  the 
best  market.  The  proposed  modification 
of  SOES  would  advance  each  of  these 
objectives  by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors’  orders,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  from  unpreferenced 
orders  exceeding  500  shares,  and  by 
reducing  price  volatility  and  the 
widening  of  market  makers’  spreads  in 
response  to  the  practices  of  SOES  active 
trading  firms. 

In  sum,  the  purpose  of  this  rule 
proposal  is  to  maintain  the  breadth  of 
market  maker  participation  in  SOES  and 
preserve  SOES  as  a  highly  efficient 
facility  for  executing  small  investor 
orders  at  the  inside  bid/ask. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

II.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


III.  Solicitation  of  Comments 
Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

1FR  Doc.  93-9244  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  N10-01-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

April  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Maize-Products  Company 
Class  A  Common  Stock.  $.80  Par  Value 
(File  No.  7-10540) 

Borden  Chemical  &  Plastics,  L.P. 

Depositary  Receipts  (File  No.  7-10541) 
British  Telecommunications  PLC 
Final  Installment  American  Depositary 
Receipts  (File  No.  7-10542) 

Latin  American  Investment  Fund,  Inc. 

Rights  expiring  April  2, 1993  (File  No.  7- 
10543) 

Ethan  Allen  Interiors.  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10544) 

Payless  Cashways,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10545) 

Rhone-Poulenc  S.A. 


American  Depositary  Shares  (rep.  V« 
Ordinary  Share  A)  (File  No.  7-10546) 
Alaska  Air  Group,  Inc. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-10547) 

Indentix  Incorporated 
Common  Stock,  No  Par  Value  (File  No.  7- 
10548) 

Wang  Laboratories,  Inc. 

7V«%  Conv.  Sub.  Deb.  due  6/1/2008  (File 
No.  7-10549) 

Wang  Laboratories,  Inc 
9%  Conv.  Sub.  Deb.  due  5/15/2009  (File 
No.  7-10550) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extension  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-9253  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  M10-01-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

April  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund  2 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10510) 

Premdor,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
10511) 

Alco  Standard  Corporation 


23*192 
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Depositary  Shares  Conv.  Pfd  Stock,  No  Par 
Value  (File  No.  7-10512) 

First  Chicago  Corporation 
Depositary  Shares  Cum.  Conv.  Pfd  Stock 
(File  No.  7-10513) 

Starter  Corporation 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10514) 

Ace  Limited 

Ordinary  Shares,  $0,125  Par  Value  (File 
No.  7-10515) 

Medical  Resource  Companies  of  America 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10516) 

Consorcio  G  Grupo  Dina  S.A.  DE  C.V. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-10517) 

MuniVest  Fund,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
10518) 

Bear  Stearns  Companies,  Inc. 

Depositary  Shares  Cum.  Pfd  Stock,  $1  Par 
Value  (File  No.  7-10519) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-9254  Filed  4-20-93;  8:45  am] 

BILLING  CODE  tOIO-Ot-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

April  14. 1993. 

The  above  name  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


for  unlisted  trading  privileges  in  the 
following  securities: 

Eastern  American  Natural  Gas  Trust 

Depositary  Units  (Evidenced  by  Sec.  Prin. 
Energy  Receipts)  (File  No.  7-lt)52Q) 

Elf  Overseas,  Ltd. 

8.50%  Cum.  Gtd.  Pref.,  $25.00  Par  Value 
(File  No.  7-10521) 

Ethan  Allen  Interiors,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10522) 

Ford  Holdings,  Inc. 

Depositary  Shares  (rep.  1/4000  Sh.  Ser.  B 
Cum.  Pfd.  Stk.  $1.00  Par  Value)  (File  No. 
7-10523) 

Genesis  Health  Venture,  Inc. 

Common  Stock,  $.002  Par  Value  (File  No. 
7-10524) 

Glamis  Gold  ltd. 

Common  Stock,  No  Par  Value  (File  No.  7- 
10525) 

Grubb  &  Ellis  Co. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10526) 

Hyperion  2005  Investment  Grade 
Opportunity  Term  Trust,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-10527) 

Integra  Financial  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-10528) 

InterCapital  California  Insured  Municipal 
Income  Trust 

Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7—10529 
InterCapital  Insured  Municipal  Income  Trust 

Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10530) 

Instrument  Systems  Corp. 

Common  Stock,  $.25  Par  Value  (File  No.  7- 
10531) 

Leviathan  Gas  Pipeline  Partners  L.P. 

Pref.  Units,  No  Par  Value  (File  No.  7- 
10532) 

Mellon  Bank  Carp. 

8.20%  Ser.  K  Pfd.,  $1.00  Par  Value  (File 
No.  7-10533) 

Municipal  Partners  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-10534) 

Nine  West  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7— 
10535) 

Nuveen  Premium  Income  Municipal  Fund 
IIII,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10536) 

Nuveen  Insured  California  Premium  Income 
Municipal  Fund  2,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10537) 

Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund,  2  Inc. 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10538) 

Nuveen  Insured  New  York  Premium  Income 
Municipal  Fund  2 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7—10539) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  May  S,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9250  Filed  4-20-93;  8:45  am] 
BILLING  CODE  *010-01 -M 


(Release  No.  34-32155;  File  No.  SR-BSE- 
92-3] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Amendments  to  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 

April  15, 1993. 

I.  Introduction 

On  March  30, 1992,  the  Boston  Stock 
Exchange,  Inc.  ("BSE”  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission”), 
pursuant  to  sections  19(b)(1)  and  (d)(1) 
of  the  Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rules  19b—4  and  19d- 
1(c)(2)  thereunder,2  a  proposed  rule 
change  to  amend  the  BSE’s  minor  rule 
violation  enforcement  and  reporting 
plan.  On  April  13, 1992,  the  BSE 
submitted  an  amendment  to  the 
proposed  rule  change  that  made  minor 
clarifying  changes  to  the  original 
proposal.3 

Tne  proposed  rale  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  30638  (April  27, 1992),  57 
FR  19446  (May  6, 1992).  No  comments 
were  received  on  the  proposal. 


1 15  U.S.C  78s(b)(l)  and  (d)(1)  (1988). 

2 17  CFR.240.19b— 4  and  19d-l(c)(2)  (1992). 

3  See  letter  from  Karen  A.  Aluise.  Staff  Attorney, 
BSE,  to  Mary  Revell,  Branch  Chief,  Commission, 
dated  April  13, 1992.  This  amendment  corrected 
the  BSE’s  current  List  of  Exchange  Rule  and  Policy 
Violations  and  Fines  Applicable  Thereto  Pursuant 
to  Section  4  of  Chapter  XVIII  ("List”)  by  deleting 
the  failure  to  clear  a  specialist’s  post  from  the  List 
and  adding  the  unauthorized  disclosure  of  give-ups 
to  the  List 
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II.  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
(“SROs”)  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.4 
Subsequently,  in  Securities  Exchange 
Act  Release  No.  26737  (April  17, 1989), 
54  FR  16438-1  (April  24, 1989)  (File  No. 
SR-BSE-88-2),  the  Commission 
approved  a  BSE  proposal  for  a  minor 
rule  violation  disciplinary  system  and 
for  the  abbreviated  reporting  of  minor 
rule  violations  pursuant  to  Rule  19d- 
1(c)  under  the  Act.  Accordingly,  the 
BSE  is  relieved  of  the  current  reporting 
requirements  of  section  19(d)(1)  with 
respect  to  disciplinary  action  taken 
pursuant  to  the  Exchange’s  Minor  Rule 
Violation  Plan  (“Plan”).5 

The  BSE’s  Plan,  as  embodied  in 
Chapter  XVIII,  Section  4  of  the  BSE’s 
Rules  of  the  Board  of  Governors, 
provides  that  the  Exchange  may  impose 
a  fine,  not  to  exceed  $2500,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  organization  for  a  minor  rule 
violation  of  certain  specified  Exchange 
rules.  Alternatively,  the  Plan  permits 
any  person  to  contest  the  Exchange’s 
imposition  of  the  fine  through 
submission  of  a  written  answer,  at 
which  time  the  matter  will  become  a 
disciplinary  proceeding  subject  to 
Chapter  XXX  of  the  BSE’s  Rules  of  the 
Board  of  Governors  and,  where 
applicable,  the  reporting  provisions  of 
paragraph  (c)(1)  of  Commission  Rule 
19d-l.  Furthermore,  the  Exchange 
retains  the  option  of  bringing  violations 
of  rules  included  under  Chapter  XVIII, 
Section  4  to  full  disciplinary 
proceedings. 

III.  The  Proposal 

In  the  Exchange’s  original  proposal  to 
adopt  Chapter  XVIII,  Section  4,  the  BSE 


*  See  Securities  Exchange  Act  Release  No.  21013 
(June  1.  1984),  49  FR  23838  (June  8,  1984).  See  infra 
note  5  for  a  discussion  of  periodic  reporting  under 
a  minor  rule  plan. 

s  Pursuant  to  paragraph  (c)(1)  of  Rule  19d-l.  an 
SRO  is  required  to  file  promptly  with  the 
Commission  notice  of  any  "final"  disciplinary 
action  taken  by  the  SRO.  Pursuant  to  paragraph 
(c)(2)  of  Rule  19d-l.  any  disciplinary  action  taken 
by  the  SRO  for  violation  of  an  SRO  rule  that  has 
been  designated  a  minor  rule  violation  pursuant  to 
the  plan  shall  not  be  considered  "final”  for 
purposes  of  section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
S2500  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies.  By 
deeming  unadjudicaled  minor  violations  as  not 
final,  the  Commission  permits  the  SRO  to  report 
violations  on  a  periodic  (quarterly),  as  opposed  to 
immediate,  basis. 


indicated  that  it  periodically  would 
amend  the  List  of  rules  subject  to  the 
Plan.  The  Commission  subsequently 
approved  an  amendment  to  this  List, 
adding  BSE  rules  and  policies  that  are 
appropriate  for.summary  disciplinary 
proceedings.®  The  Exchange  currently 
proposes  to  amend  Chapter  XVIII, 

Section  4  to  incorporate  the  following 
violations  of  Exchange  policies  into  the 
Plan:  (1)  Violation  of  Exchange 
identification  requirement;  (2)  failure  to 
lockup  facility;  and  (3)  possession  of 
firearms  or  other  weapons. 

The  proposed  fine  schedules  for 
violations  of  the  above  policies,  under 
Chapter  XVIII,  Section  4  are  as  follows: 
(1)  First  offense  (depending  upon  the 
substantive  violation),  either  a  written 
warning  or  a  $2500  fine;  (2)  second 
offense  (depending  upon  the  substantive 
violation),  a  $50  fine,  a  $100  fine,  or  a 
$2500  fine  and  (3)  subsequent  offenses 
(depending  upon  the  substantive 
violation),  either  a  $100  fine,  a  $250 
fine,  or  a  $2500  fine. 

The  Exchange  states  that  the  proposed 
rule  change  will  advance  the  objectives 
of  section  6(b)(6)  of  the  Act  in  that  its 
members  and  persons  associated  with 
its  members  will  be  disciplined 
appropriately  for  violation  of  rules 
where  the  Exchange  has  determined  that 
such  violation  is  minor  in  nature.  The 
Exchange  believes  that,  in  accordance 
with  sections  6(b)(7)  and  (6)(d)(l)  of  the 
Act,  the  Plan  provides  for  a  fair 
disciplinary  procedure  for  the 
imposition  of  sanctions. 

IV.  Commission  Findings 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.7  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
relate  to  areas,  such  as  record  keeping 
or  record  retention,  that  can  be 
adjudicated  quickly  and  objectively. 

The  Commission  believes  that  the 
policy  violations  that  the  BSE  proposes 
to  include  in  its  Plan  meet  this  criterion 
and  should  be  added  to  the  List.  In 
particular,  the  Commission  believes  that 
the  BSE  policies  regarding  violation  of 
Exchange  identification,  lockup  of 
facilities,  and  possession  of  firearms  or 


*  See  Securities  Exchange  Act  Release  No.  29586 
(August  20. 1991),  56  FR  42094  (August  26.  1991) 
(File  No.  SR-BSE-91-2). 

7  See  Securities  Exchange  Act  Release  No.  13762 
(July  8,  1977),  42  FR  36411  (July  14. 1977). 


other  weapons  are  easily  determined 
and  amenable  to  quick,  objective 
determinations  of  compliance.  Efficient 
and  equitable  enforcement  of  these  three 
violations  should  not  entail  the 
complicated  factual  and  interpretative 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 
actions. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)(1),  (6)  and 
(7),  6(d)(1)  and  19(d).®  The  proposal  is 
consistent  with  the  section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  will  provide  an 
efficient  procedure  for  appropriate 
disciplining  of  members  in  those 
instances  when  a  rule  or  policy 
violation  is  either  technical  and 
objective  or  minor  in  nature.  Moreover, 
because  the  Plan  provides  procedural 
rights  to  the  person  fined  and  permits  a 
disciplined  person  to  request  a  full 
hearing  on  the  matter,  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members  which  is 
consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  the  BSE 
policies  included  in  the  Plan,  thus 
furthering  the  purposes  of  section 
6(b)(1)  of  the  Act.  An  exchange’s  ability 
to  enforce  effectively  compliance  by  its 
members  and  member  organizations 
with  Commission  and  exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  not  only 
may  reduce  reporting  burdens  of  an 
SRO  but  also  may  make  it  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  BSE  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violations  included 
on  the  List,  the  Commission  believes 
that  adding  the  policies  subject  to  this 
proposal  will  enhance,  rather  than 
reduce,  the  BSE's  enforcement 
capabilities  regarding  these  policies. 


•  15  U.S.C.  78f9b)(l),  (6)  and  (7).  78f(d)(l)  and 
78s(d)  (1988). 
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Finally,  the  Commission  believes  that 
the  inclusion  of  the  policies  subject  to 
this  proposal  on  the  List  will  proveto 
be  an  effective  alternate  response  to  a 
violation  when  the  initiation  trfa  full 
disciplinary  proceeding  is  unsuitable 
because  such  a  proceeding  may  be  more 
costly  and  time-consuming  in  view  of 
the  minor  nature  of  the  particular 
violations. 

It  therefore  is  ordered,  Pursuant  to 
section  19(b)(2)  and  Rule  19d-l  (c)(2) 
under  the  Act,®  that  the  proposed  rule 
change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.1" 

Margaret  U.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-0304  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  801 0-01 -M 


[Release  No.  34-32150;  File  No.  SR-NASD- 
92-52) 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Public  Availability  of 
Arbitration  Awards 

April  35, 1993. 

Pursuant  to  section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  2, 1992 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Part  III,  Section 
41(f)  ofthe  NASD  Code  of  Arbitration 
Procedure  (the  “Code”).  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  deletions  are  in  brackets. 

*  *  41  *  * 

CODE  OF  ARBITRATION  PROCEDURE 

*  *  *  * 

Part  HI 

UNIFORM  CODE  OF  ARBITRATION 
*•**-* 

Awards 


» 15  U.S.C  78s(b)(2)  (1988)  and  17  CFR.240.19d- 
1(C)(2)  (19fl U- 

,017  CFR  200.30-3(a)(44)  (1992). 


Sec.  41.  (a)  to  (e)  Unchanged. 

(f)  All  awards  (involving  public 
customers]  and  their  contents!, 
excluding  the  names  ofthe  arbitrators,] 
shall  be  made  publicly  available.  (A 
party  to  an  arbitration  involving  a 
public  customer  may  request  that  the 
Director  of  Arbitration  provide  copies  of 
all  awards  rendered  by  the  arbitrator(s) 
chosen  to  decide  its  case.  A  party 
wishing  to  obtain  such  information 
must  notify  the  Director  of  Arbitration 
within  three  (3)  business  days  of  receipt 
of  notification  of  the  identity  of  the 
person(s)  named  to  the  panel.) 

(g)  and  (h)  Unchanged. 

*  *  *  *  ’  * 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
Section  41(f)  of  Part  III  of  the  Code  to 
provide  for  public  availability  of  all 
arbitration  awards.  Currently,  public 
customer  awards  issued  on  or  after  May 
10, 1989,  the  effective  date  of  Section 
41(f),  are  publicly  available,  but  with 
the  names  of  the  arbitrators  deleted. 
Parties  to  an  arbitration  may,  however, 
obtain  copies  of  awards  previously 
rendered  by  the  arbitrators  selected  to 
decide  their  case.  The  proposed  rule 
change  to  Section  41(f)  deletes  reference 
to  awards  involving  public  customers, 
thereby  making  all  awards  publicly 
available;  deletes  the  requirement  of 
removing  arbitrators’  names  from 
publicly-available  awards;  and  deletes 
the  provision  for  obtaining  awards  by 
the  arbitrators  chosen  to  hear  a 
particular  case  involving  a  public 
customer,  since  all  awards  would  now 
be  available. 

The  proposed  rule  change  was 
prompted  by  several  factors.  First,  the 
current  system  has  become  burdensome 
to  both  the  parties  and  the  Arbitration 
Department  staff.  Parties  to  a  dispute 
involving  a  public  customer  who  wish 


information  on  their  arbitrators  must 
request  information  concerning  NASD 
awards  from  the  Arbitration 
Department,  and  then  from  other  self- 
regulatory  organizations  (“SROs”)  for 
awards  rendered  in  those  fora  by  the 
same  arbitrators.  Parties  may  also  seek 
information  on  awards  issued  by  other 
SROs  from  reporting  services,  such  as 
the  Securities  Arbitration  Commentator. 
As  a  result,  delays  in  obtaining  the 
information  have  been  experienced  by 
the  parties,  and  the  NASD’s  staff  has 
been  burdened  with  the  review  of  over 
3,000  arbitration  awards  each  time  a 
request  is  made.  Under  the  proposed 
rule  change,  awards  would  he  indexed 
by  arbitrator  so  the  parties  can  obtain 
the  awards  in  which  they  are  interested. 
Access  to  the  awards  will  be  through  the 
NASD’s  office  in  Rockville,  Maryland. 
These  awards  would  be  distributed  by 
mail  or,  in  certain  instances,  by 
facsimile  transmission.  A  second  factor 
prompting  the  proposed  rule  change  is 
that  all  other  securities  industry  SROs 
make  public  customer  awards  publicly 
available,  without  deletion  of 
arbitrators'  names.  The  Uniform  Code 
provision  adopted  by  the  Securities 
industry  Conference  on  Arbitration 
(“SICA”)  states  that  summary 
information  contained  in  the  awards 
shall  be  made  publicly  available  in 
accordance  with  the  policies  of  the 
sponsoring  SRO.  The  Uniform  Code 
relates  only  to  public  customer  cases, 
and  thus  does  not  address  industry 
arbitrations. 

The  arbitration  codes  of  some  SROs 
give  public  customers  the  option  of 
requesting  that  their  names  be  removed 
before  the  awards  are  made  public  (see, 
e.g.,  New  York  Stock  Exchange 
(“NYSE”)  Rule  627(f)).  The  NASD 
believes  that  the  principle  of  full 
disclosure  should  be  evenly  applicable 
to  all  parties,  including  members, 
associated  persons  and  customers,  and 
therefore  does  not  propose  to  provide 
the  option  of  deleting  customers’  names. 

The  decision  to  make  industry  awards 
available,  as  well  as  public  awards,  was 
made  after  considering  that  the  NYSE 
makes  all  awards  public  and  has  not 
experienced  any  negative  results.  The 
NASD  understands  that  many  industry 
awards  become  puhlic  knowledge  in 
any  event,  through  the  parties  or  their 
counsel,  despite  the  NASD’s  current 
policy  of  non-disclosure. 

The  NASD  believes  that  including  the 
names  of  the  arbitrators  in  publicly- 
available  awards  will  not  have  any 
adverse  impact  on  arbitrators,  nor 
reduce  their  willingness  to  serve  in  the 
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future.1  This  belief  is  based  on  the 
NYSE’s  experience  since  May  1989. 

Prior  to  the  effectiveness  of  the 
proposed  rule  change,  the  NASD  plans 
to  write  to  all  arbitrators  so  that  those 
who  decided  cases  from  May  1989  to 
the  effective  date  of  the  proposed  rule 
change  with  the  understanding  that 
their  names  would  not  be  made  publicly 
available  will  be  advised  of  the  change. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,*  in  that  the  proposed  rule 
change  will  facilitate  the  arbitration 
process  in  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


1  The  NASD  submitted  a  letter  to  the  Commission 
stating  that  a  memorandum  was  sent  to  all  active 
arbitrators,  numbering  about  7,000,  to  provide  them 
with  certain  information  about  the  planned 
disclosure  of  their  names  on  awards  to  the  parties. 
The  NASD  did  not  receive  any  comments  from  the 
arbitrators  on  the  upcoming  disclosure  of  their  «. 
names  on  awards.  See  letter  to  Christopher  J. 
Michailoff,  Attorney,  Over-the-Counter  Regulation, 
Division  of  Market  Regulation,  SEC.  from  Suzanne 
Roth  well.  Associate  General  Counsel,  .NASD,  dated 
April  14,  1993. 

*15  U.S.C.  78o-3. 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  3. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-9312  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  801 0-01 -M 


[Rel.  No.  IC-19405;  811-3148] 

Colonial  Corporate  Cash  Trust  I; 
Application  for  Deregistration 

April  14, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Colonial  Corporate  Cash 
Trust  I. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,,  Washington,  DC  20549. 
Applicant,  One  Financial  Center, 

Boston,  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 

Os  term  an,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investment  company  under  the  Act.  On 
March  13,  1981,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act.  On  that  same  date, 
applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1933  and 
section  8(b)  of  the  Act.  After  an 
amendment  to  the  registration  statement 
was  filed  on  June  11, 1981,  the 
registration  statement  was  declared 
effective  on  June  16, 1981.  Applicant’s 
initial  public  offering  commenced 
immediately  thereafter. 

2.  On  October  11, 1991,  applicant’s 
board  of  trustees  unanimously  approved 
the  terms  of  an  agreement  and  plan  of 
reorganization  (“Reorganization  Plan”), 
authorized  the  preparation  and  filing  of 
proxy  material  relating  to  the  proposed 
reorganization,  and  authorized  the 
calling  of  a  special  meeting  of 
applicant’s  shareholders  to  vote  on  the 
proposed  reorganization.  The 
Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  IV  (the  "Trust”)  (File  No.  811- 
2865),  a  registered  open-end 
management  investment  company. 
Applicant’s  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant’s 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27, 1991,  applicant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  special  meeting 
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held  on  February  14, 1992,  applicant’s 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14, 1992,  pursuant  to 
the  Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  asserts 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant’s 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant’s  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant’s  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $24,935,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-9247  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  8010-01-M 


[Rel.  No.  IC-19403;  811-895] 

The  Colonial  Fund;  Application  for 
Deregistration 

April  14, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act’’). 

APPLICANT:  The  Colonial  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-8F  wras  filed  on  March  29, 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  One  Financial  Center, 

Boston,  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  a 
open-end  diversified  management 
investment  company  under  the  Act. 
Railway  and  Light  Securities  Company, 
applicant’s  predecessor  and  a  Delaware 
corporation,  registered  as  an  investment 
company  on  October  28, 1940.  In  1953, 
applicant's  predecessor  company 
changed  its  name  to  The  Colonial  Fund, 
Inc.  On  July  27, 1959,  applicant's 
predecessor  merged  with  The  Colonial 
Fund,  Inc.,  a  Massachusetts  corporation. 
This  entity  registered  as  an  investment 
company  and  filed  a  registration 
statement. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant’s  board  of  trustees 
unanimously  approved  an  agreement 
and  plan  of  reorganization 
("Reorganization  Plan”),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant’s  shareholders  to 
vote  on  the  proposed  reorganization. 

The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  III  (the  “Trust”)  (File  No.  811- 
881),  a  registered  open-end  management 


investment  company.  Applicant’s 
trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant’s 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27, 1991,  applicant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  special  meeting 
held  on  February  14, 1992,  applicant’s 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14, 1992,  pursuant  to 
the  Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant’s 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant’s  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $94,600,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-9248  Filed  4-20-93;  8:45  am] 

BILLING  CODE  M10-01-M 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Notices 


21497 


[Rel.  No.  IC-t9407;  811-3895] 

Colonial  Government  Securities  Plus 
Trust;  Application  for  Deregistration 

April  14, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ('‘SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Colonial  Government 
Securities  Plus  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  Application  on  Form 
N-8F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  D.C.  20549. 
Applicant.  One  Financial  Center, 

Boston.  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investment  company  under  the  Act.  On 
October  28, 1983,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act.  On  that  same  date, 
applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1933  and 
section  8(b)  of  the  Act.  After  an 
amendment  to  the  registration  statement 


was  hied  on  January  9, 1984,  the 
registration  statement  was  declared 
effective  on  February  1, 1984. 

Applicant's  initial  public  offering 
commenced  immeaiately  thereafter. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant’s  board  of  trustees 
unanimously  approved  the  terms  of  an 
agreement  and  plan  of  reorganization 
(“Reorganization  Plan”),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant's  shareholders  to 
vote  on  the  proposed  reorganization. 

The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  III  ("Trust”)  (File  No.  811-881),  a 
registered  open-end  management 
investment  company.  Applicant's 
trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant’s 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  its  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27, 1991,  applicant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  special  meeting 
held  on  February  14, 1992,  applicant's 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  June  5, 1992,  pursuant  to  the 
Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant’s  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant’s  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $331,818,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 


engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-9245  Filed  4-20-93;  8:45  am) 

BILLING  CODE  SOIO-OI-M 


[Rel.  No.  IC-19406;  811-2728] 

Colonial  Strategic  Income  Trust; 
Application  for  Deregistration 

April  14. 1993 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  Colonial  Strategic  Income 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  One  Financial  Center, 

Boston,  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Pubic  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investment  company  under  the  Act.  On 
February  4, 1977,  applicant’s 
predecessor,  Colonial  Option  Income 
Fund,  Inc.,  filed  a  notification  of 
registration  under  section  8(a)  of  the 
Act.  On  the  same  date,  applicant’s 
predecessor  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act.  The 
registration  statement  was  declared 
effective  on  April  4, 1977. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant’s  board  of  trustees 
unanimously  approved  an  agreement 
and  plan  of  reorganization 
("Reorganization  Plan”),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant’s  shareholders  to 
vote  on  the  proposed  reorganization. 

The  reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  I  (the  "Trust”)  (File  No.  811- 
2214),  a  registered  open-end 
management  investment  company. 
Applicant’s  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant's 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  March  20, 1992,  applicant  filed 
proxy  materials  relating  to  the  proposed 
reorganization  with  the  Commission, 
and  mailed  these  materials  to  its 
shareholders.  At  a  special  meeting  held 
on  May  1, 1992,  applicant’s 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  May  1, 1992,  pursuant  to  the 
Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant’s 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant’s  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant’s  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 


Reorganization  Plan.  These  expenses 
totaled  approximately  $147,559,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9246  Filed  4-20-93;  8:45  am) 
BILLING  CODE  8010-01-M 


[ReL  No.  IC-19404;  811-5138] 

Colonial  Tax-Exempt  Money  Market 
Trust;  Application  for  Deregistration 

April  14. 1993 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  Colonial  Tax-Exempt  Money 
Market  Trust. 

relevant  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  date:  The  application  on  Form 
N-8F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  One  Financial  Center, 

Boston,  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 

Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  non-diversified  management 
investment  company  under  the  Act.  On 
May  1, 1987,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act,  and  a  registration 
statement  under  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act.  After 
two  amendments  to  the  registration 
statement  were  filed,  the  registration 
statement  was  declared  effective  on  June 
16, 1987.  Applicant’s  initial  public 
offering  commenced  immediately 
thereafter. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant’s  board  of  trustees 
unanimously  approved  the  terms  of  an 
agreement  and  plan  of  reorganization 
("Reqrganization  Plan”),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant’s  shareholders  to 
vote  on  the  proposed  reorganization. 

The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  IV  (the  “Trust”)  (File  No.  811- 
2865),  a  registered  open-end 
management  investment  company. 
Applicant’s  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant’s 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  Applicant  mailed  proxy  materials 
relating  to  the  proposed  reorganization, 
dated  December  31, 1991,  to  its 
shareholders.  At  a  special  meeting  held 
on  February  14, 1992,  applicant’s 
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shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14, 1992,  pursuant  to 
the  Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant’s 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant’s  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $17,399,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9249  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  801 0-01 -M 


(Rel.  No.  IC-19408;  File  No.  812-8254] 

Applications;  Keyport  Life  Insurance 
Co.,  et  al. 

April  14, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  {“SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Keyport  Life  Insurance 
Company  (“Keyport"),  KMA  Variable 
Account  (“KMA  Account”),  and 
Keyport  Variable  Account  I  (“Variable 
Account  I”,  with  KMA  Account  "the 
Accounts”). 

RELEVANT  1940  ACT  SECTIONS:  Approval 
requested  under  section  26(b)  and 


exemption  requested  under  section 
17(b)  from  section  17(a). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  Managed  Income  Fund 
("MIF”)  for  shares  of  the  High  Yield 
Bond  Fund  (“HYBF”)  and  the 
Investment  Grade  Bond  Fund  ("IGBF”), 
and  the  substitution  of  shares  of  the 
Strategic  Managed  Assets  Fund 
(“SMA”)  for  shares  of  the  International 
Stock  Fund  (“ISF”),  each  of  which  is  a 
portfolio  of  the  SteinRoe  Variable 
Investment  Trust  (“SteinRoe  Trust”) 

(the  “Substitution”).  Thereafter,  MIF 
and  SMAF  will  continue  to  serve  as 
eligible  funding  vehicles  together  with 
the  other  portfolios  of  SteinRoe  Trust 
(“Eligible  Fund(s)”)  for  certain  flexible 
premium  variable  annuity  contracts 
offered  by  the  KMA  Account  and  certain 
single  premium  variable  life  insurance 
policies  previously  offered  by  Variable 
Account  I. 

FILING  DATE:  The  application  was  filed 
on  January  28, 1993  and  amended  on 
February  16, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  11, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW„  Washington,  DC  20549. 
Applicants,  do  Robert  R.  Baird,  Esq., 
Keyport  Life  Insurance  Company,  125 
High  Street,  Boston,  Massachusetts 
02110.  Copies  of  Joan  E.  Boros,  Esq., 
Freedman,  Levy,  Kroll  &  Simonds,  1050 
Connecticut  Avenue  NW„  suite  825, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046,  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 


Applicant’s  Representations 

1.  Keyport  was  chartered  in  Rhode 
Island  in  1957  as  a  stock  life  insurance 
company.  Its  name  was  changed  from 
Keystone  Provident  Life  Insurance 
Company  on  January  1, 1991.  Keyport 
writes  individual  and  group  fixed  and 
variable  immediate  and  deferred 
annuity  contracts  on  a  non-participating 
basis.  Keyport  is  not  currently  offering 
variable  life  insurance  policies.  Keyport 
is  licensed  to  do  business  in  all  states 
other  than  New  York,  as  well  as  in  the 
District  of  Columbia  and  the  Virgin 
Islands.  Keyport  is  a  wholly-owned 
indirect  subsidiary  of  Liberty  Mutual 
Insurance  Company  (“Liberty  Mutual"). 
Among  Liberty  Mutual’s  other  indirect 
subsidiaries  is  the  investment  advisory 
firm  of  Stein  Roe  A  Famham 
Incorporated  (“Stein  Roe"),  the  adviser 
to  SteinRoe  Trust. 

2.  Keyport  established  KMA  Account 
on  January  9, 1980,  and  Variable 
Account  I  on  September  2, 1982 
pursuant  to  the  provisions  of  the 
insurance  laws  of  the  state  of  Rhode 
Island.  The  Accounts  are  segregated 
investment  accounts  registered  with  the 
Commission  as  unit  investment  trusts 
pursuant  to  the  provisions  of  the  1940 
Act.  Each  Account  is  divided  into  sub¬ 
accounts  (“Sub-account(s)”)  that 
correspond  to  the  portfolios  of  SteinRoe 
Trust,  including  MIF,  HYBF.  IGBF, 
SMAF,  and  ISF.  The  KMA  Account 
serves  as  the  funding  medium  for 
certain  variable  annuity  contracts  issued 
and  administered  by  Keyport 
("Contracts”).  Variable  Account  1  was 
established  to  fund  certain  individual 
single  premium  variable  life  insurance 
policies  offered  by  Keyport  (“Policies”). 
Keyport  is  no  longer  actively  offering 
the  Policies  funded  through  Variable 
Account  I.  Keyport  Financial  Services 
Corp.  serves  as  principal  underwriter  for 
the  Contracts  and  the  Policies. 

3.  The  current  Contracts  offered  by 
the  KMA  Account  provide  for 
investment  in  the  sub-accounts  that 
invest  in  each  of  the  portfolios  of 
SteinRoe  Trust.  SteinRoe  Trust  is  a 
series  type  investment  company  which 
currently  has  nine  (9)  types  of 
investment  portfolios  (“Funds”)  that 
have  differing  investment  objectives, 
policies  and  restrictions.  SteinRoe  Trust 
was  established  on  June  10, 1987  in 
connection  with  the  sale  of  Keyport  to 
Liberty  Mutual  by  the  Travelers 
Insurance  Company  of  Hartford, 
Connecticut  ("Travelers”).  The  initial 
sales  of  shares  of  SteinRoe  Trust  were 
pursuant  to  an  Order  of  the  Commission 
approving  the  substitution  of  such 
shares  for  shares  of  funds  affiliated  with 
Travelers  Life  Insurance  Company. 
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4.  Applicants  state  that  HYBF,  IGBF, 
and  1SF  as  individual  investment 
alternatives  have  not  generated  the 
interest  of  owners  of  Contracts  or 
owners  of  Policies  (collectively 
“Owners”)  that  was  anticipated  at  the 
time  of  their  creation.  Moreover,  overall 
variable  product  sales  by  Keyport  have 
not  generated  the  volume  of  assets 
sufficient  to  make  each  investment 
alternative  viable.  Applicants  assert  that 
in  the  nine  months  horn  December  31, 
1991  to  September  30;  1992,  the  assets 
of  HYBF  attributable  to  Owners  only 
increased  by  approximately  $3.5 
million,  the  assets  of  IGBF  attributable 
to  Owners  only  increased  by 
approximately  $4  million,  and  the  assets 
of  ISF  attributable  to  Owners  only 
increased  by  approximately  $1.4 
million.  The  increases  reflect  new  sales 
of  Contracts,  transfers  and  appreciation. 

5.  According  to  the  Applicants,  as  of 
September  30, 1992,  the  assets 
attributable  to  Owners  of  each  of  the 
Funds  expected  to  be  eliminated  were 
relatively  small,  had  not  increased 
significantly  and  had  not  generated  a 
sufficient  level  of  assets  to  justify  the 
high  expense  ratios  or  the  portion  of 
expenses  that  Keyport's  affiliates 
assume.  Keyport  asserts  that  it  can 
better  serve  the  interests  of  Owners  by 
developing  investment  alternatives, 
such  as  MIF  and  SMAF,  that  it  believes 
better  suit  the  needs  and  interests  of 
Owners.  Also,  Keyport  is  currently  in 
negotiations  with  a  life  insurance 
company  for  the  acquisition  of  a 
subsidiary  insurance  company  that 
manages  significant  assets  relating  to 
variable  insurance  products.  The 
concentration  of  investments  in  MIF 
and  SMAF  through  the  Substitution  is 
an  interim  step  that  will  facilitate  the 
consolidation  with  SteinRoe  Trust  of  the 
underlying  fund  of  the  company  to  be 
acquired. 

6.  Keyport  on  its  own  behalf  and  on 
behalf  of  the  Accounts  proposes  to  effect 
a  substitution  of  shares  of  MIF  for  all 
shares  of  HYBF  and  IGBF,  and  a 
substitution  of  all  shares  of  SMAF  for  all 
shares  of  ISF  attributable  to  the 
Contracts  and  the  Policies.  Keyport  will 
pay  all  expenses  and  transaction  costs  of 
the  Substitution,  including  any 
applicable  brokerage  commissions. 
Keyport  previously  supplemented  the 
prospectuses  of  the  Accounts  to  reflect 
the  proposed  Substitution  relating  to 
HYBF  and  IGBF.  Soon  after  the  filing  of 
the  amended  application  with  the 
Commission,  Keyport  will  supplement 
the  prospectuses  of  the  Accounts  to 
reflect  the  proposed  Substitution 
relating  to  ISF. 

7.  Keyport  will  schedule  the 
Substitution  to  occur  as  soon  as 


practicable  following  the  issuance  of  the 
Order  so  as  to  maximize  the  benefits  to 
be  realized  from  the  Substitution. 

Within  five  (5)  days  after  the 
Substitution,  Keyport  will  send  to 
Owners  written  notice  of  the 
Substitution  (the  “Notice”)  that 
identifies  the  shares  that  have  been 
eliminated  and  the  shares  of  MIF  and 
SMAF  that  have  been  substituted. 
Keyport  will  include  in  such  mailing 
the  supplements  to  the  prospectuses  of 
the  Accounts  that  disclose  the 
completion  of  the  Substitution  or  an 
updated  prospectus,  as  appropriate. 
Owners  will  be  advised  in  the  Notice 
that  for  a  period  of  thirty  (30)  days  from 
the  mailing  of  the  Notice,  they  may 
transfer  all  assets,  as  substituted,  to  any 
other  available  Sub-account,  without 
limitation  and  without  charge  ("Free 
Transfer  Period”).  Moreover,  any 
transfers  of  all  available  assets  horn 
HYBF,  IGBF,  and  ISF  from  the  date  of 
the  supplements  will  not  be  counted  as 
transfer  requests  under  any  contractual 
provisions  that  limit  allowable  transfers. 
After  the  Substitution,  Owners  will  be 
afforded  the  same  rights,  including 
surrender  and  transfer  rights,  without 
regard  to  amounts  invested  under  the 
Contracts  and  the  Policies  as  they 
currently  have. 

8.  Immediately  following  the 
Substitution.  Keyport  will  treat,  as 
single  Sub-accounts  of  its  Accounts,  the 
Sub-accounts  invested  in  shares  of 
HYBF  and  IGBF  and  the  continuing 
Sub-accounts  invested  in  MIF,  and  the 
Sub-accounts  invested  in  ISF  and  the 
continuing  Sub-accounts  invested  in 
SMAF.  Keyport  will  reflect  this 
treatment  in  disclosure  documents  for 
the  Accounts,  the  financial  statements 
of  the  Accounts  and  the  annual  reports 
filed  by  the  Accounts. 

9.  Keyport  will  redeem  for  cash  and 
securities  all  shares  of  HYBF,  IGBF,  and 
ISF  it  currently  holds  on  behalf  of  the 
Accounts  at  the  close  of  business  on  the 
date  selected  for  the  Substitution.  All 
shares  held  by  the  Accounts  are 
attributable  to  Owners.  Keyport’s 
redemption  of  shares  of  HYBF,  IGBF, 
and  ISF  will  be  effected  partly  for  cash 
and  partly  for  securities  as  a  partial 
“redemption-in-kind."  SteinRoe  Trust 
will  effect  the  redemptions-in-kind  to 
the  extent  consistent  with  the 
investment  objectives  and 
diversification  requirements  applicable 
to  MIF  and  SMAF.  Keyport  will  review 
the  securities  selected  by  SteinRoe  Trust 
for  redemption-in-kind  to  assure  that 
such  securities  are  suitable  investments 
for  MIF  and  SMAF,  respectively.  Prior 
to  effecting  the  Substitution,  SteinRoe 
Trust  will  take  all  actions  necessary  to 
comply  with  the  requirements  of  section 


18(f)  of  the  1940  Act  and  Rule  18f-l 
thereunder,  as  authorized  by  the 
Agreement  and  Declaration  of  Trust, 
dated  June  9, 1987.  The  securities 
redeemed-in-kind  will  be  used  together 
with  the  cash  proceeds  to  purchase  the 
shares  of  MIF  and  SMAF.  Applicants 
have  determined  that  partially  effecting 
the  redemption  of  shares  of  HYBF, 

IGBF,  and  ISF  in-kind  is  appropriate, 
based  on  the  current  similarity  of 
certain  of  the  portfolio  investments  of 
HYBF,  IGBF,  and  MIF,  respectively,  and 
ISF  and  SMAF.  In  all  cases,  Keyport  on 
behalf  of  the  Accounts  will 
simultaneously  place  the  redemption 
requests  with  HYBF,  IGBF,  and  ISF  and 
the  purchase  orders  with  MIF  and 
SMAF,  so  that  the  purchases  will  be  for 
the  exact  amounts  of  the  redemption 
proceeds.  As  a  result,  at  all  times, 
monies  attributable  to  Owners  currently 
invested  in  HYBF  and  IGBF  Sub¬ 
accounts  and  ISF  Sub-accounts  will  be 
fully  invested.  HYBF,  IGBF,  and  ISF 
will  process  redemption  requests,  and 
MIF  and  SMAF  will  process  purchase 
orders  at  prices  based  on  the  current  net 
asset  values  next  computed  after  receipt 
of  the  requests  and  orders  in  a  manner 
consistent  with  Rule  22c-l  under  the 
1940  Act. 

10.  Keyport’s  "seed  money” 
investment  in  SteinRoe  Trust  is  held 
directly  in  its  General  Account  and  not 
through  the  Accounts  or  any  other 
separate  account.  On  the  business  day 
following  the  Substitution  or  as  soon 
thereafter  as  is  consistent  with  the 
purpose  explained  below,  Keyport  will 
redeem  entirely  for  cash  the  shares  of 
HYBF.  IGBF,  and  ISF  held  by  its 
General  Account.  By  effecting  the 
redemptions  in  the  order  described, 
Keyport  is  providing  the  mechanism 
whereby  it  assumes  all  of  the 
transaction  costs  relating  to  the 
Substitution.  The  full  net  asset  value  of 
the  redeemed  shares  held  by  the 
Accounts  will  be  reflected  in  the 
Owners’  accumulation  unit  values 
following  the  Substitution.  Any  direct 
or  indirect  costs  of  liquidating  the  assets 
of  HYBF,  IGBF,  and  ISF  will  be  reflected 
in  the  net  asset  value  at  which  Keyport 
subsequently  redeems  its  shares. 

11.  SteinRoe  has  been  fully  advised  of 
the  terms  of  the  Substitution.  Keyport 
anticipates  that  SteinRoe,  to  the  extent 
appropriate,  will  conduct  the  trading  of 
portfolio  securities  and  adjust  the 
maturities  of  HYBF,  IGBF,  and  ISF  to 
provide  for  the  anticipated  redemptions 
of  shares  held  by  the  Accounts  and 
Keyport. 
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Applicant's  Legal  Analysis  and 
Conditions 

12.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "[i]t 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution.” 
The  purpose  of  section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  horn 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 

a  unit  investment  trust  holding  the 
shares  of  one  issuer  from  substituting 
for  those  shares  the  shares  of  another 
issuer,  unless  the  Commission  approves 
that  substitution. 

13.  Applicants  assert  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
section  26(b)  is  designed  to  prevent.  The 
Substitution  is  an  appropriate  solution 
to  the  limited  Owner  interest  and 
investment  in  HYBF  and  IGBF  and 
consistent  with  Keyport’s  alternative 
funding  plans  for  the  Contracts  through 
MIF.  The  Substitution  is  also  an 
appropriate  solution  to  the  limited 
Owner  interest  and  investment  in  ISF. 
The  Substitution  is  proposed  to  provide 
a  consolidation  of  assets  of  Funds  that 
currently  and  in  the  future  may  be 
expected  to  be  of  insufficient  size  to 
promote  consistent  investment 
performance  or  to  reduce  operating 
expenses.  Moreover,  MIF  will  provide 
an  appropriate  funding  medium  for  the 
consolidation  of  assets  resulting  from 
the  acquisition  of  a  subsidiary  life 
insurance  company  with  significant 
assets  attributable  to  variable  insurance 
products. 

14.  The  Substitution  will  not  result  in 
the  type  of  costly  forced  redemption 
that  section  26(b)  was  intended  to  guard 
against  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act  for  the 
following  reasons: 

(a)  The  Substitution  is  of  shares  of  a 
Fund  of  SteinRoe  Trust  whose 
objectives,  policies  and  restrictions  are 


sufficiently  similar  to  the  objectives  of 
the  substituted  Funds  so  as  to  continue 
fulfilling  the  Owners’  objectives  and 
risk  expectations; 

(b)  It  an  Owner  so  requests,  during  the 
Free  transfer  Period,  assets  will  be 
reallocated  for  investment  in  an  Owner- 
selected  Fund; 

(c)  The  Substitution  will,  in  all  cases, 
be  at  net  asset  value  of  the  respective 
shares,  without  the  imposition  of  any 
transfer  or  similar  charge; 

(d)  Keyport  has  undertaken  to  assume 
the  expenses  and  transaction  costs, 
including  among  others,  legal  and 
accounting  fees  and  any  brokerage 
commissions,  relating  to  the 
Substitution  and  is  effecting  the 
redemption  of  shares  of  HYBF,  IGBF, 
and  ISF  in  a  manner  that  attributes  all 
transaction  costs  to  Keyport; 

(e)  The  partial  redemptions-in-kind 
contemplated  for  appropriate  securities 
of  HYBF,  IGBF,  and  ISF  are  expected  to 
contribute  to  the  reduction  of  such 
costs; 

(f)  The  Substitution  will  not  be 
counted  as  a  transfer  under  any 
contractual  provisions  that  limit 
allowable  transfers; 

(g)  The  Substitution  in  no  way  will 
alter  the  insurance  benefits  to  Owners  or 
the  contractual  obligations  of  Keyport; 

(h)  The  Substitution  in  no  way  will 
alter  the  tax  benefits  to  Owners; 

(i)  Owners  may  choose  simply  to 
withdraw  amounts  credited  to  them 
following  the  Substitution  under  the 
conditions  that  currently  exist,  subject 
to  any  applicable  declining  sales  load; 
and 

(j)  The  Substitution  is  expected  to 
confer  certain  modest  economic  benefits 
to  Owners  by  virtue  of  the  enhanced 
asset  size. 

15.  Keyport  has  determined  that  it  is 
in  the  best  interests  of  Owners  to 
substitute  shares  of  MIF  for  shares  of 
HYBF  and  IGBF  and  to  substitute  shares 
of  SMAF  for  ISF  for  the  following 
reasons.  Each  of  the  Funds  is  an  existing 
portfolio  of  the  SteinRoe  Trust  and 
managed  by  Stein  Roe.  The  custodian, 
independent  accountants,  distributor 
and  administrator  are  the  same  entities 
for  each  Fund.  Keyport  has  determined 
that  the  overall  investment  objective  of 
MIF  is  sufficiently  similar  to  those  of 
HYBF  and  IGBF  to  be  appropriate  for 
substitution.  Keyport  also  has 
determined  that  the  overall  investment 
objective  of  SMAF  is  a  reasonable 
alternative  to  that  of  ISF  to  be 
appropriate  for  substitution. 

16.  The  investment  objective  of  HYBF 
is  to  provide  investors  with  generous 
income  by  investing  primarily  in 
corporate  bonds  and  debentures  which 
are  rated  below  “investment  grade”  by 


the  major  rating  services  (for  Moody’s, 
securities  rated  below  Baa;  for  S&P. 
securities  rated  below  BBB),  or  which 
are  unrated.  MIF  seeks  a  high  level  of 
current  income.  Capital  preservation 
and  appreciation  are  secondary 
objectives.  MIF  invests  in  debt  securities 
rated  BBB  or  above  and  may  invest  up 
to  20%  of  its  assets  in  debt  and 
convertible  debt  securities  rated  as  low 
as  CCC  to  increase  its  yield.  IGBF  seeks 
current  income  by  investment  primarily 
in  a  broad  range  of  investment  quality 
debt  securities.  As  a  secondary 
objective,  IGBF  seeks  to  protect  capital. 
Where  appropriate,  IGBF  will  act  on 
opportunities  to  realize  capital 
appreciation.  Both  HYBF  and  IGBF  are 
income  oriented  funds,  as  is  MIF.  MIF, 
however,  is  a  significantly  more 
conservatively  managed  investment 
alternative  than  either  HYBF  or  IGBF. 

17.  The  investment  objective  of  ISF  is 
to  seek  long  term  growth  of  capital  by 
investment  primarily  in  a  diversified 
portfolio  of  foreign  securities.  Current 
income  is  not  a  primary  factor  in  the 
selection  of  portfolio  securities.  The 
Fund  invests  primarily  in  equity 
securities  but  also  may  invest  in 
preferred  stocks,  convertible  securities, 
and  debt  securities  that  are  considered 
high  quality  by  an  established  rating 
agency  or,  if  unrated,  are  of  comparable 
quality  as  determined  by  the  Sub- 
Adviser.  Under  normal  market 
conditions,  the  Fund  will  invest  at  least 
65%  of  its  total  assets  (taken  at  market 
value)  in  foreign  securities.  SMAF  seeks 
long  term  growth  of  capital.  At  least 
65%  of  the  total  assets  will  be  invested 
in  the  common  stock  of  growth 
companies,  including  foreign 
companies,  whose  earnings  are  expected 
to  increase  more  rapidly  than  most 
public  companies.  Applicants  state  that 
there  is  no  alternative  for  ISF’s 
investment  of  at  least  65%  of  its  total 
assets  in  foreign  securities.  The 
Substitution  of  SMAF,  however,  is 
consistent  with  ISF’s  objective  of 
seeking  long-term  growth  of  capital 
through  equity  investments.  SMAF’s 
objective  also  is  long  term  growth  of 
capital  through  equity  investments, 
albeit  primarily  domestic  issues.  SMAF 
may  invest  up  to  25%  of  its  total  assets 
in  foreign  securities. 

18.  According  to  the  Applicants,  in 
reviewing  the  Funds  to  form  an  opinion 
as  to  which  Fund  was  an  appropriate 
alternative,  they  were  faced  with  a 
significantly  different  economic 
environment  than  when  HYBF,  IGBF, 
and  ISF  were  established.  Therefore, 
Keyport  concluded  that  the  selection  of 
a  Fund  that  shared  the  general 
objectives  of  the  Funds  to  be  eliminated 
and  that  involves  more  moderate  or 
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comparable  risk  exposure  serves  the 
interests  of  Owners.  Keyport  and 
SteinRoe  Trust,  therefore,  cooperated  in 
establishing  M1F  and  Applicants 
selected  SMAF  as  a  funding  alternative 
to  ISF. 

19.  Applicants  considered  the  fact 
that  the  investment  performance  of 
1GBF  and  HYBF  recently  has  been 
ositive  and  that,  as  a  new  fund,  MIF 
as  no  performance  history.  Applicants 
believe  that  MIF’s  future  performance 
will  be  comparable  to  HYBF  and  IGBF, 
consistent  with  MIF’s  more  conservative 
investment  policy  and  more  moderate 
investment  risk  exposure.  Applicants 
also  considered  the  comparative 
performance  histories  of  ISF  and  SMAF 
in  objective  and  relative  terms  and 
concluded  that  SMAF  was  a  suitable 
alternative  to  ISF. 

-  20.  SteinRoe  Trust's  adviser  and 
administrator  have  voluntarily  agreed  to 
reimburse  the  Funds  for  operating 
expenses  in  excess  of  certain  specified 
percentages.  The  expenses  as  a 
percentage  of  average  net  assets  before 
reimbursement  for  each  of  the  Funds  to 
be  eliminated  are  higher  than  the 
anticipated  or  actual  expenses  of  MIF 
and  SMAF.  Moreover,  the  current 
undertaking  to  cap  expenses  at  1.00% 
which  applies  to  HYBF  and  IGBF,  and 
at  1.75%  which  applies  to  ISF,  only 
extends  to  April  30, 1993.  It  is  not 
known  at  this  time  whether  a  further 
undertaking  to  cap  expenses  of  HYBF, 
IGBF,  and  ISF  will  be  made.  However, 
the  undertaking  to  cap  expenses  of  MIF 
extends  to  April  30, 1994.  SMAF’s 
expenses  are  already  below  the 
applicable  cap.  Thus,  Owners  will  not 
be  exposed  to  higher  expenses  following 
the  Substitution  of  MIF  for  HYBF  and 
IGBF,  and  SMAF  for  ISF,  and  may  in 
fact  benefit  from  lower  expense  ratios 
than  estimated  for  MIF  and  experienced 
by  SMAF  that  may  result  from  the 
consolidation  of  assets.  In  any  event,  the 
management  fee  component  of  such 
expenses  is  considerably  lower  for  MIF 
as  compared  to  either  HYBF  or  IGBF 
and  for  SMAF  as  compared  to  ISF. 

21.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  above,  from  purchasing  any 
security  or  other  property  from  such 
registered  investment  company.  As 
explained  above,  immediately  following 
the  Substitution.  Keyport  will  treat,  as 
single  Sub-accounts  of  its  Accounts,  the 
Sub-accounts  invested  in  shares  of  the 
substituted  Funds  and  the  continuing 


Funds.  MIF  and  SMAF,  respectively. 

The  Commission  has  taken  the 
interpretive  position  that  sub-accounts 
of  a  registered  separate  account  are  to  be 
treated  as  separate  investment 
companies  in  connection  with 
substitution  transactions.  Keyport  could 
be  said  to  be  transferring  unit  values 
between  Sub-accounts.  The  transfer  of 
unit  values  could  be  said  to  involve 
purchase  and  sale  transactions  between 
Sub-accounts  that  are  affiliated  persons. 
Therefore,  the  Substitution  may  require 
an  exemption  from  section  17(a)  of  the 
1940  Act,  pursuant  to  Section  17(b)  of 
the  1940  Act. 

22.  Applicants  assert  that,  for  all  the 
reasons  stated  above  with  regard  to 
section  26(b),  the  Substitution  is 
reasonable  and  fair.  It  is  expected  that 
existing  and  future  Owners  will  benefit 
from  the  consolidation  of  assets  in  MIF 
and  SMAF.  The  transactions  effecting 
the  Substitution  including  the 
redemption  of  the  shares  of  HYBF, 

IGBF,  and  ISF  and  the  purchase  of 
shares  of  MIF  and  SMAF  will  be 
effected  in  conformity  with  section  22(c) 
of  the  1940  Act  and  Rule  22c-l 
thereunder.  Moreover,  the  partial 
redemptions-in-kind  of  shares  of  the 
Funds  will  be  effected  in  conformity 
with  section  18(f)  and  Rule  18f-l 
thereunder,  and  Rule  17a-7  under 
section  17  of  the  1940  Act  and  SteinRoe 
Trust’s  established  procedures  pursuant 
to  Rule  17a-7.  Owner  interests,  in 
practical  economic  terms,  will  not  differ 
in  any  measurable  way  from  such 
interests  immediately  prior  to  the 
Substitution.  The  full  net  asset  value  of 
the  redeemed  shares  held  in  the  account 
will  be  reflected  in  the  Owners’ 
accumulation  values  following  the 
substitution.  In  each  case,  the 
consideration  to  be  received  and  paid  is 
reasonable  and  fair.  Keyport  believes, 
based  on  its  review  of  existing  federal 
income  tax  laws  and  regulations  and 
advice  of  counsel,  that  the  Substitution 
will  not  give  rise  to  any  taxable  income 
for  Owners. 

23.  The  investment  objectives  of  MIF 
and  SMAF  are  sufficiently  similar  to  the 
investment  objectives  of  the  substituted 
Funds  (HYBF  and  IGBF.  and  ISF, 
respectively)  to  be  appropriate  for 
substitution.  The  Substitution  is 
consistent  with  the  general  purposes  of 
the  1940  Act.  The  proposed  transactions 
do  not  present  any  of  the  issues  or 
abuses  that  the  1940  Act  is  designed  to 
prevent.  Owners  will  be  fully  informed 
of  the  terms  of  the  Substitution  through 
the  supplements  to  the  prospectuses  of 
the  Accounts,  the  prospectuses  for 
SteinRoe  Trust  and  the  Notice  and  will 
have  an  opportunity  to  reallocate 


investments  prior  to  and  following  the 
Substitution. 

Conclusion 

For  the  foregoing  reasons,  Applicants 
submit  that  their  request  for  approval  of 
the  Substitution  under  section  26(b)  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Further,  Applicants  also 
represent  that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve  over¬ 
reaching  on  the  part  of  any  person 
concerned;  the  proposed  transaction  is 
consistent  with  the  investment  policy  of 
each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  1940  Act.  Therefore,  Applicants 
submit  that  the  Substitution  meets  all  of 
the  requirements  of  section  17(b)  of  the 
1940  Act  and  that  an  order  should  be 
granted  exempting  the  Substitution  from 
the  provisions  of  section  17(a),  to  the 
extent  requested. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-9308  Filed  4-20-93;  8:45  am] 
BOXING  CODE  Ml  0-01 -M 

[Rel.  No.  IC-19410;  812-8262] 

The  One  Group  and  Goldman,  Sachs  & 
Co.;  Application 

April  15, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  The  One  Group  (formerly, 
The  Helmsman  Fund)  (the  "Fund”),  and 
Goldman,  Sachs  &  Co.  on  behalf  of  itself 
and  all  securities  dealers  controlling, 
controlled  by,  or  under  common  control 
with  Goldman,  Sachs  &  Co.  ("Goldman 
Sachs”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a). 
summary  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit 
portfolios  of  the  Fund  to  engage  in 
principal  transactions  with  Goldman 
Sachs  and  any  other  securities  dealer 
that  may  be  an  affiliated  person  of  an 
affiliated  person  of  such  portfolios 
solely  because  of  sub-advisory 
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relationships  with  other  portfolios  of  the 
Fund.  The  order  also  would  permit 
Goldman  Sachs  to  engage  in  principal 
transactions  with  portfolios  of  any 
registered  investment  company  of 
which  Goldman  Sachs  is  an  affiliated 
person  of  an  affiliated  person  solely 
because  of  its  sub-advisory  relationship 
with  other  portfolios  of  that  investment 
company. 

FILING  DATE:  The  application  was  filed 
on  January  29, 1993,  and  amended  on 
March  31, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  85  Broad  Street.  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Robertson,  Staff  Attorney,  at 
(202)  504-2283,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  foT  a  fee  at  the  SEC*s 
Public  Reference  Bianch. 

Applicants’  Representations 

1.  The  fund  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act.  It  has  twenty-nine 
separate  investment  portfolios.1  BANC 


1  The  Fund’s  portfolios  are  the  U.S.  Treasury 
Money  Markot  Portfolio,  the  Prim*  Money  Market 
Portfolio,  the  Tax-Free  Money  Market  Portfolio,  the 
Ohio  Municipal  Money  Market  Portfolio,  the 
Income  Equity  Portfolio,  the  Disciplined  Value 
Portfolio,  the  Growth  Equity  Portfolio,  the  Blue 
Chip  Equity  Portfolio,  tire  Equity  Index  Portfolio, 
the  International  Equity  Index  Portfolio,  the 
Quantitative  Equity  Portfolio,  the  Flexible  Balanced 
Portfolio,  the  Income  Portfolio,  the  Limited 
Volatility  Bond  Portfolio,  the  Government  Bond 
Portfolio,  the  Intermediate  Bond  Portfolio,  the 
Government  ARM  Portfolio,  the  Multi-Market 
Portfolio,  the  Intermediate  Tax-Free  Portfolio,  the 
Tax-Free  Bond  Portfolio,  the  Texas  Tax-Free  Bond 
Portfolio,  the  West  Virginia  Tax-Free  Bond 


ONE  Investment  Advisors  Corporation 
(the  “Adviser’’),  an  indirect  wholly- 
owned  subsidiary  of  BANC  ONE,  serves 
as  investment  adviser  for  all  the 
portfolios  of  the  Fund. 

2.  Goldman  Sachs  Asset  Management 
("GSAM’’),  a  separate  operating  division 
of  Goldman,  Sachs  k  Co.,  serves  as  the 
investment  sub-adviser  for  the  Fund’s 
Government  ARM  Portfolio.  Boston 
International  Advisors,  Inc.  (“Boston 
International”)  serves  as  the  sub-adviser 
to  the  Fund’s  International  Equity  Index 
Portfolio.  Van  Kampen  Merritt 
Management,  Inc.  (“Van  Kampen’’) 
serves  as  the  sub-adviser  for  the  Fund’s 
Multi-Market  Portfolio.  All  portfolios  for 
which  no  sub-adviser  is  employed  are 
managed  directly  by  the  Adviser. 

3.  Goldman,  Sachs  &  Co.  is  registered 
as  a  broker-dealer  pursuant  to  the 
Securities  Exchange  Act  of  1934. 

4.  Applicants  seek  an  exemption 
under  sections  6(c)  and  17(b)  from 
section  17(a)  to  the  extent  necessary  to 
permit  present  and  future  portfolios  of 
the  Fund  to  engage  in  principal 
transactions  with  Goldman  Sachs  and 
any  other  securities  dealer  that  may  be 
an  affiliated  person  of  an  affiliated 
person  of  such  portfolios  solely  because 
of  sub-advisory  relationships  with  other 
portfolios  of  the  Fund.  Applicants  also 
seek  similar  relief  to  permit  Goldman 
Sachs  to  engage  in  principal 
transactions  with  portfolios  of  any 
registered  investment  company  of 
which  Goldman  Sachs  is  an  affiliated 
person  of  an  affiliated  person  solely 
because  of  its  sub-advisory  relationship 
with  other  portfolios  of  that  investment 
company. 

Applicants’  Legal  Conclusions 

1.  Section  17(a)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  to  sell  securities  to  the 
company  or  to  purchase  securities  from 
the  company.  Section  2(a)(3)  defines 
“affiliated  person"  of  another  person  to 
include,  among  other  things,  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person,  and  if  such 
person  is  an  investment  company,  any 
investment  adviser  thereof. 

2.  Section  17(b)  provides  for  SEC 
approval  of  a  proposed  affiliated 
transaction  that  would  be  otherwise 
prohibited  by  section  17(a)  if  the  terms 
of  the  transaction,  including  the 


Portfolio,  the  Kentucky  Tax-Free  Bond  Portfolio,  the 
Ohio  Municipal  Bond  Portfolio,  the  Treasury 
Money  Market  Portfolio,  foe  Treasury  Only  Money 
Market  Portfolio,  foa  Government  Money  Markrt 
Portfolio,  the  Tax  Exempt  Money  Market  Portfolio, 
and  the  Institutional  Prime  Money  Market  Portfolio. 


consideration  to  he  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Because  the  portfolios  of  the  Fund 
have  the  same  investment  adviser,  and 
the  Fund’s  officers  and  trustees  oversee 
the  management  and  policies  of  each 
portfolio,  the  portfolios  might  be 
deemed  to  be  under  common  control 
within  the  section  2(a)(3)  definition  of 
“affiliated  person."  Thus,  each  portfolio 
might  be  deemed  to  be  an  affiliated 
person  of  each  other  portfolio  of  the 
Fund.  While  applicants  do  not  concede 
that  the  portfolios  are  under  common 
control,  they  assume,  for  purposes  of  the 
application,  the  existence  of  such 
control  relationship  and  consequent 
affiliation. 

4.  In  view  of  the  above,  each 
investment  sub-adviser  of  a  portfolio  of 
the  Fund  may  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  any  of  the  Fund’s  portfolios  that  it 
does  not  advise.  Each  such  sub-adviser, 
as  an  affiliated  person  of  each  portfolio 
it  advises  and  as  an  affiliated  person  of 
an  affiliated  person  of  each  other 
portfolio,  is  prohibited  by  section  17(a) 
from  engaging  in  principal  transactions 
with  any  of  the  portfolios.  Finally, 
section  17(a)  also  may  prohibit  wholly- 
owned  subsidiaries  of  a  sub-adviser, 
parents  of  a  sub-adviser,  and  wholly- 
owned  subsidiaries  of  such  parent  from 
engaging  in  principal  transactions  with 
portfolios  not  advised  by  such  sub- 
adviser. 

5.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  for  an  exemption 
from  the  provisions  of  section  17(a)  to 
permit  principal  transactions  entered 
into  in  the  ordinary  course  of  business 
between  any  present  or  future  portfolio 
of  the  Fund  and  a  securities  doaler  who 
might  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  the 
portfolio  solely  by  reason  of  a  sub¬ 
advisory  relationship  with  a  portfolio  of 
the  Fund,  provided  that  neither  such 
dealer  nor  any  affiliated  person  thereof 
is  the  sub-adviser  to  the  portfolio 
engaging  in  the  transaction.  The  same 
exemptive  relief  also  is  sought  on  behalf 
of  Goldman  Sachs  to  permit  Goldman 
Sachs  to  engage  in  principal 
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transactions  with  portfolios  of  any 
present  or  future  registered  investment 
company  of  which  it  is  an  affiliated 
person  of  an  affiliated  person  solely  by 
virtue  of  a  sub-advisory  relationship 
between  Goldman  Sachs  or  an  affiliated 
person  of  Goldman  Sachs  and  other 
portfolios  of  that  investment  company. 
With  respect  to  the  portfolio  engaging  in 
the  transaction,  a  securities  dealer 
meeting  all  of  the  foregoing  conditions 
is  referred  to  as  an  "Eligible  Dealer”  for 
that  portfolio. 

6.  Under  the  requested  order, 
portfolios  managed  by  the  Adviser,  Van 
Kampen  and  Boston  International  could 
execute  principal  transactions  with 
Goldman  Sachs  (which  would  be  an 
Eligible  Dealer  for  those  portfolios). 
However,  the  Government  ARM 
Portfolio  or  any  future  portfolio  of  the 
Fund  for  which  Goldman  Sachs  or  any 
affiliated  person  thereof  serves  as  sub¬ 
adviser  could  not  affect  principal 
transactions  with  Goldman  Sachs. 

7.  Applicants  believe  that  the 
proposed  transactions  meet  the 
standards  for  relief.  Goldman  Sachs 
competes  with  the  Adviser,  Van 
Kampen  and  Boston  International  in  the 
investment  advisory  business. 
Accordingly,  there  will  be  no  conflict  of 
interest  inherent  in  an  investment 
adviser’s  decision  to  execute  a  portfolio 
transaction  with  Goldman  Sachs  or  any 
other  future  Eligible  Dealer  for  a 
portfolio,  and  there  is  no  danger  of 
overreaching  on  the  part  of  any  person 
concerned.  Because  the  pecuniary 
interests  of  the  portfolio’s  investment 
adviser  are  aligned  with  those  of  the 
portfolio,  it  is  reasonable  to  conclude 
that  the  consideration  to  be  paid  or 
received  by  the  portfolio  will  be 
reasonable  and  fair.  Moreover,  the 
transactions  will  be  consistent  with  the 
policies  of  the  portfolios  involved. 
Finally,  the  transactions  will  be 
consistent  with  the  general  purposes  of 
the  Act  because  the  ability  to  engage  in 
the  transactions  increases  the  likelihood 
of  the  portfolios  achieving  best  price 
and  execution  on  their  principal 
transactions.  Accordingly,  applicants 
believe  that  it  is  appropriate  to  issue  an 
order  pursuant  to  sections  6(c)  and  17(b) 
granting  an  exemption  from  section 
17(a). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-9307  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Statement  of  Personal  History 
Form  No.:  SBA  Form  912 
Frequency:  On  Occasion 
Description  of  Respondents:  Applicants 
for  Assistance  or  Temporary 
Employment  in  Disaster  Office 
Annual  Responses:  30,000 
Annual  Burden:  2,500. 

Dated:  April  15, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  93-9277  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  8025-01 -M 


Montpelier  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Montpelier  District 
Advisory  Council  will  hold  a  public 
meeting  at  4  p.m.  on  Tuesday,  April  27, 
1993,  at  the  Radisson  Hotel,  Burlington, 
Vermont,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 


For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  87  State  Street,  P.O. 
Box  605,  Montpelier,  Vermont  05601, 
(802)  828-4422. 

Dated:  April  15, 1993 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-9278  Filed  4-20-93;  8:45  am) 


Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
chapter  35): 


Title:  The  Selective  Service  System 
Registration  Form. 

Need  and/or  Use:  Is  used  to  established 
a  data  base  for  use  in  supplying 
manpower  to  the  military  services 
during  a  military  emergency. 

Respondents:  All  18  year  old  males  who 
are  United  States  citizens  and  those 
male  aliens  residing  in  the  United 
States  at  the  time  of  their  18th 
birthday  are  required  to  register  with 
the  Selective  Service  System. 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 
occurrence. 

Burden:  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 


Title:  The  Selective  Service  System 
Change  of  Information  Correction/ 
Change,  Registration  Status  Forms 
and  Verification  Letters. 

Purpose:  To  insure  the  accuracy  and 
completeness  of  the  Selective  Service 
System  registration  data. 

Respondents:  Registrants  are  required  to 
report  changes  or  corrections  in  dates 
submitted  on  SSS  Form  1. 

Frequency:  When  changes  in  a 
registrant’s  name  or  address  occur. 
Burden:  The  reporting  burden  is  2 
minutes  or  less  per  report. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to: 
Selective  Service  System,  Reports 
Clearance  Officer,  Washington,  DC 
20435. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  forms 
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SELECTIVE  SERVICE  SYSTEM 


SSS-1 


SSS-2,  3B,  3V,  3C 
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should  be  sent  within  30  days  of 
publication  of  this  notice,  to:  Selective 
Service  System,  Reports  Clearance 
Officer,  Washington,  DC  20435. 

A  copy  of  the  comments  should  be 
sent  to:  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  April  13, 1993. 

Robert  W.  Gambino, 

Director. 

[FR  Doc.  93-9265  Filed  4-20-93;  8:45  ami 
BILLING  CODE  801 5-01 -M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Report  on  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA); 
Request  for  Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  Section  212(f)  of  the 
Caribbean  Basin  Economic  Recovery 
Expansion  Act  of  1990  (19  U.S.C. 

2702(f))  ("the  Act”)  requires  the 
Administration  to  submit  a  report  to  the 
Congress  on  or  before  October  1, 1993 
regarding  the  operation  of  the  program. 
All  interested  parties  are  invited  to 
submit  comments  relevant  to  the  issues 
to  be  examined  in  preparing  such  a 
report,  including  the  considerations 
included  in  subsections  212  (b)  and  (c) 
of  the  Act  (19  U.S.C.  2702  (b)  and  (c). 
Public  comments  are  due  at  USTR  on 
June  3,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Addonizio,  Latin  America  and 
Caribbean  Section,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW„  room  523,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-5190. 

SUPPLEMENTARY  INFORMATION:  Section 
212(f)  (19  U.S.C.  2702(f))  of  the 
Caribbean  Basin  Economic  Recovery  Act 
states: 

"On  or  before  October  1, 1993,  and  the 
close  of  each  3-year  period  thereafter,  the 
President  shall  submit  to  the  Congress  a 
complete  report  regarding  the  operation  of 
this  title,  including  the  results  of  a  general 
review  of  beneficiary  countries  based  on  the 
consideration  described  in  subsections  (b) 
and  (c)." 

All  interested  parties  are  invited  to 
submit  comments  relevant  to  the 
program’s  operation,  including  the 
status  of  beneficiary  countries  under  the 
criteria  set  out  below.  Interested  parties 


may  comment  on  any  aspect  of  the 
program’s  operation.  Issues  to  be 
examined  include:  the  program’s  effect 
on  the  volume  and  composition  of  trade 
and  investment  between  the  United 
States  and  the  region;  its  effect  on 
economic  growth  and  development  of 
beneficiary  countries:  the  effect  on  U.S. 
firms  and  consumers;  the  degree  to 
which  the  CBERA  has  encouraged  the 
trade  and  investment  policies  cited  in 
the  act;  and  the  administrative 
requirements  for  beneficiary  exporters 
and  U.S.  importers. 

Interested  parties  are  also  asked  to 
comment  on  the  CBERA  designation 
criteria  contained  in  sections  212  (b) 
and  (c)  of  the  Act: 

(b)  *  -  * 

In  addition,  the  President  shall  not 
designate  any  country  a  beneficiary 
country  under  this  title — 

(1)  if  such  country  is  a  Communist 
country; 

(2)  if  such  country — 

(A)  has  nationalized,  expropriated  or 
otherwise  seized  ownership  or  control 
of  property  owned  by  a  United  States 
citizen  or  by  a  corporation,  partnership, 
or  association  which  is  50  per  centum 
or  more  beneficially  owned  by  United 
States  citizens, 

(B)  has  taken  steps  to  repudiate  or 
nullify — 

(i)  any  existing  contract  or  agreement 
with,  or 

(ii)  any  patent,  trademark,  or  other 
intellectual  property  of, 

a  United  States  citizen  or  a  corporation, 
partnership,  or  association  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  the  effect  of 
which  is  to  nationalize,  expropriate,  or 
otherwise  seize  ownership  or  control  of 
property  so  owned,  or 

(C)  has  imposed  or  enforced  taxes  or 
other  exactions,  restrictive  maintenance 
or  operational  conditions,  or  other 
measures  with  respect  to  property  so 
owned,  the  effect  of  which  is  to 
nationalize,  expropriate,  or  otherwise 
seize  ownership  or  control  of  such 
property,  unless  the  President 
determines  that — 

(i)  prompt,  adequate,  and  effective 
compensation  has  been  or  is  being  made 
to  such  citizen,  corporation, 
partnership,  or  association, 

(ii)  good-faith  negotiations  to  provide 
prompt,  adequate,  and  effective 
compensation  under  the  applicable 
provisions  of  international  law  are  in 
progress,  or  such  country  is  otherwise 
taking  steps  to  discharge  its  obligations 
under  international  law  with  respect  to 
such  citizen,  corporation,  partnership, 
or  association,  or 

(iii)  a  dispute  involving  such  citizen, 
corporation,  partnership,  or  association. 


over  compensation  for  such  a  seizure 
has  been  submitted  to  arbitration  under 
the  provisions  of  the  Convention  for  the 
Settlement  of  Investment  Disputes,  or  in 
another  mutually  agreed  upon  forum, 
and 

promptly  furnishes  a  copy  of  such 
determination  to  the  Senate  and  House 
of  Representatives; 

(3)  if  such  country  fails  to  act  in  good 
faith  in  recognizing  as  binding  or  in 
enforcing  arbitral  awards  in  favor  of 
United  States  citizens  or  a  corporation, 
partnership  or  association  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  which  have 
been  made  by  arbitrators  appointed  for 
each  case  or  by  permanent  arbitral 
bodies  to  which  the  parties  involved 
have  submitted  their  dispute; 

(4)  if  such  country  affords  preferential 
treatment  to  the  products  of  a  developed 
country,  other  than  the  United  States, 
which  has,  or  is  likely  to  have  a 
significant  adverse  effect  on  United 
States  commerce,  unless  the  President 
has  received  assurances  satisfactory  to 
him  that  such  preferential  treatment 
will  be  eliminated  or  that  action  will  be 
taken  to  assure  that  there  will  be  no 
such  significant  adverse  effect,  and  he 
reports  those  assurances  to  the 
Congress; 

(5)  if  a  government-owned  entity  in 
such  country  engages  in  the  broadcast  of 
copyrighted  material,  including  films  or 
television  material,  belonging  to  United 
States  copyright  owners  without  their 
express  consent; 

(6)  unless  such  country  is  a  signatory 
to  a  treaty,  convention,  protocol,  or 
other  agreement  regarding  the 
extradition  of  United  States  citizens; 
and 

(7)  if  such  country  has  not  or  is  not 
taking  steps  to  afford  internationally 
recognized  worker  rights  (as  defined  in 
section  502(a)(4)  of  the  Trade  Act  of 
1974)  to  workers  in  the  country 
(including  any  designated  zone  in  that 
country). 

Paragraphs  (1),  (2),  (3),  (5).  and  (7)  shall 
not  prevent  the  designation  of  any 
country  as  a  beneficiary  country  under 
this  Act  if  the  President  determines  that 
such  designation  will  be  in  the  national 
economic  or  security  interest  of  the 
United  States  and  reports  such 
determination  to  the  Congress  with  his 
reasons  therefor. 

(c)  In  determining  whether  to 
designate  any  country  a  beneficiary 
country  under  title,  the  President  shall 
take  into  account — 

(1)  an  expression  by  such  country  of 
its  desire  to  be  so  designated; 

(2)  the  economic  conditions  in  such 
country,  the  living  standards  of  its 
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inhabitants,  and  any  other  economic 
factors  which  he  deems  appropriate; 

(3)  the  extent  to  which  such  country 
has  assured  the  United  States  it  will 
provide  equitable  and  reasonable  access 
to  the  markets  and  basic  commodity 
resources  of  such  country; 

(4)  the  degree  to  which  such  country 
follows  the  accepted  rules  of 
international  trade  provided  for  under 
the  General  Agreement  on  Tariffs  and 
Trade,  as  well  as  applicable  trade 
agreements  approved  under  section  2(a) 
of  the  Trade  Agreements  Act  of  1979; 

(5)  the  degree  to  which  such  country 
uses  export  subsidies  or  imposes  export 
performance  requirements  or  local 
content  requirements  which  distort 
international  trade; 

(6)  the  degree  to  which  the  trade 
policies  of  such  country  as  they  relate 
to  the  beneficiary  countries  are 
contributing  to  the  revitalization  of  the 
region; 

(7)  the  degree  to  which  such  country 
is  undertaking  self-help  measures  to 
promote  its  own  economic 
development; 

(8)  whether  or  not  such  country  has 
taken  or  is  taking  steps  to  afford  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country) 
internationally  recognized  worker 
rights. 

(9)  the  extent  to  which  such  country 
provides  under  its  law  adequate  and 
effective  means  for  foreign  nationals  to 
secure,  exercise,  and  enforce  exclusive 
rights  in  intellectual  property,  including 
patent,  trademark,  and  copyright  rights; 

(10)  the  extent  to  which  sucn  country 
prohibits  its  nationals  from  engaging  in 
the  broadcast  of  copyrighted  material, 
including  films  or  television  material, 
belonging  to  United  States  copyright 
owners  without  their  express  consent; 
and 

(11)  the  extent  to  which  such  country 
is  prepared  to  cooperate  with  the  United 
States  in  the  administration  of  the 
provisions  of  this  title. 

Public  Comments 

All  written  comments  with  regard  to 
the  decisions  summarized  above  should 
be  addressed  to:  Elizabeth  Addonizio, 
Latin  America  and  Caribbean  Section, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street,  NVV.,  room  517, 
Washington,  DC  20506.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 
CFR  part  2007. 

A  party  must  provide  twelve  copies  of 
its  statement  which  must  be  received  at 
USTR  no  later  than  5  p.m.,  Thursday, 
June  3, 1993.  If  the  comments  contain 
business  confidential  information,  ten 
copies  of  a  non-confidential  version 


must  also  be  submitted.  A  justification 
as  to  why  the  information  contained  in 
the  submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
“confidential”  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  “public  version”  or  “non- 
confidential”. 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential”  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  the  USTR  Public  Reading  Room 
(202  395-6186).  Other  requests  and 
questions  should  be  directed  to  the 
Latin  America  and  Caribbean  section  at 
USTR  by  calling  (202)  395-5190. 
Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 

(FR  Doc.  93-9280  Filed  4-20-93;  8:45  am) 
BILLING  CODE  31M-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  to  Discuss  the  Air 
Carrier/General  Aviation  Maintenance 
Issues  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Air  Carrier/ 
General  Aviation  Maintenance  issues. 
DATES:  The  meeting  will  be  held  on  May 
10, 1993,  at  12  noon.  Arrange  for  oral 
presentations  by  May  3, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association  of  America, 
1301  Pennsylvania  Avenue,  NW., 
Washington,  DC  at  12  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacqueline  Renaud,  Meeting 
Coordinator,  Aircraft  Maintenance 
Division,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202) 267-7461. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92.- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 


given  of  a  meeting  of  the  Air  Carrier/ 
General  Aviation  Maintenance  Issues 
Group  to  be  held  on  May  10, 1993. 

The  agenda  for  the  meeting  will 
include  the  following  items: 
Development  of  an  NPRM  for  reporting 
requirements  of  §§  121.703  and  121.705 
of  the  FAR; 

Development  of  an  NPRM  and 
advisory  circular  for  maintenance 
recordkeeping  and  retention  of  records; 

A  status  report  from  the  FAA  on  the 
establishment  of  current  standard 
weights  for  passengers  and  baggage; 
and, 

Final  report  (tentative)  concerning 
part  65  of  the  Federal  Aviation 
Regulations  (FAR). 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  May  3, 1993, 
to  present  oral  statements  at  the 
meeting.  Written  statements  (75  copies) 
may  be  presented  to  the  committee  at 
any  time  through  the  meeting 
coordinator.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  “FOR  FURTHER 
INFORMATION  CONTACT.”  Anyone  who 
wishes  to  obtain  a  copy  of  the  Part  65 
Working  Group  report  may  contact  Ms. 
Joyce  Dreyfuss,  FAA  Office  of 
Rulemaking,  (202)  267-9681  or  FAX 
(202)  267-5075. 

Issued  in  Washington,  DC,  on  April  15, 
1993. 

Frederick  J.  Leonelli, 

Executive  Director,  Air  Carrier/General 
Aviation  Maintenance  Subcommittee, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  93-9295  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  4910-13-M 


Intent  to  Rule  on  Application  to  Impose 
a  Passenger  Facility  Charge  (PFC)  at 
Bradley  International  Airport,  Windsor 
Locks,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  FPC  at  Bradley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
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part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  21,  1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 

Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Richard  H. 
Strauss,  Deputy  Transportation 
CommissiQner  of  the  State  of 
Connecticut  Department  of 
Transportation,  at  the  following  address: 
State  of  Connecticut  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports,  Brainard  Airport,  251  Maxim 
Road,  Hartford,  Connecticut  06114. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  State  of 
Connecticut  Department  of 
Transportation  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Soldan,  Airports  Program 
Specialist,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
273-7054.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Bradley  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  6, 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  State  of 
Connecticut  Department  of 
Transportation  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  July 
9, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 
1, 1993 

Proposed  charge  expiration  date:  March 
31.  1998 

Total  estimated  PFC  revenue: 
$30,762,000 

Brief  description  of  proposed  projects: 
Construct  Aircraft  Ramp. 


Reconstruct  Terminal  B  Access  Road, 
Construct  Taxiway  "J”, 

Renovate  Sanitary  Sewers, 

Replace  Peak  Mountain  Obstruction 
Lights, 

Design/Construct  Glycol  Collection 
System, 

Reconstruct  Perimeter  Road, 

Replace  Security  Fencing, 

Install  Ramp  Lights. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  Air 
Taxi  Commercial  Operators(ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at:  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  State  of 
Connecticut  Department  of 
Transportation. 

Issued  in  Burlington.  Massachusetts,  on 
April  8, 1993. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

[FR  Doc.  93-9301  Filed  4-20-93;  8:45  am] 
BILUNG  CODE  4810-13-M 


Intent  to  Rule  on  Application  to  Impose 
a  Passenger  Facility  Charge  (PFC)  at 
Laredo  International  Airport,  Laredo, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Laredo 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  21, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Jose  Luis 
Flores,  Airport  Director,  city  of  Laredo, 
Texas  at  the  following  address:  City  of 
Laredo,  Texas,  P.O.  Box  579,  Laredo,  TX 
78041. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  Laredo, 
Texas,  Airport  Director,  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Planning  and 
Programming  Branch,  ASW-610D, 
Airports  Division,  Southwest  Region, 

Fort  Worth,  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Laredo  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  14. 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  city  of 
Laredo  is  substantially  complete  within 
the  requirement  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  wnole  or  in  part,  no  later 
than  July  24, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  April  1, 
1993 

Proposed  charge  expiration  date:  March 
31, 2013 

Total  estimated  PFC  revenue: 
$11,983,000 

Brief  description  of  proposed  project(s): 
Projects  to  Impose  PFC’s 
Airport  Master  Plan, 

FAR  Part  150  Noise  Compatibility 
Study, 

Terminal  Expansion  and  Fencing, 
Runway  Ena  Identifier  Lights  and 
Distance  to  Go  Signs, 

Taxi  way  E  Reconstruction, 

Joint  Seal  Runway  14/32  and  Taxiway 

C. 

Environmental  Assessment  for  New 
Passenger  Terminal, 

Construction  of  New  Terminal 
Building  and  Related 
Improvements, 

Overlay  Runway  17L/35R, 

Construct  Parallel  Taxiway  to  Runway 
17L/35R, 

Improve  Airfield  Guidance  Signs, 
Improve  Airfield  Electrical  System. 
Proposed  class  or  classes  of  air  carriers 
to  be  exempted  from  collecting  PFC's: 
None. 


21508 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Notices 


Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT’*  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Laredo 
International  Airport. 

Issued  in  Fort  Worth,  Texas,  on  April  14, 
1993. 

Edward  N.  Agnew, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  93-9302  Filed  4-20-93;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Delete  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  is 
deleting  a  system  of  records  entitled, 
"Resident  Engineer  Assignment 
System”  (62VA08),  which  is  set  forth  on 
page  972  of  the  Federal  Register 
publication,  "Privacy  Act  Issuance, 

1991  Compilation,  Volume  H." 

The  records  previously  contained 
personal  data  about  Resident  Engineers 
and  their  clerical  staff.  Personal  data  is 
not  longer  maintained  in  the  system,  nor 
are  records  retrieved  by  name  or  any 
other  personal  identifier.  The  system  is 
now  comprised  of  data  that  identifies 
locations  and  projects  which  require 
Resident  Engineers,  dates  regarding 
their  selection,  and  the  number  of 
Resident  Engineers  to  be  assigned  to 
various  projects. 

Because  of  the  change,  the  Resident 
Engineer  Assignment  System  should  be 
deleted  as  a“privacy-sensitive”  system. 

A  “Report  of  Intention  to  Publish  a 
Federal  Register  Notice  of  Deletion  of  a 
System  of  Records”  and  advance  copy 
of  the  system  notice  have  been  provided 
to  the  Chairmen  of  the  House 
Committee  on  Government  Operations 
and  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Director, 
Office  of  Management  and  Budget 


(OMB),  as  required  by  the  provisions  of 
5  U.S.C.  552a(r),  and  guidelines  issued 
by  OMB  (50  FR  52730),  December  24, 
1985. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  deletion  of 
the  aforementioned  system  of  records  to 
the  Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  relevant  material  received 
before  May  21, 1993,  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  in  room 
170  of  the  above  address  only  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  June  1, 
1993. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  system  will  be 
deleted  effective  May  21, 1993. 

Approved:  April  13, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  93-9271  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  S320-C1-*l 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  271 

[Docket  No.  RM91-8-002;  Order  No.  539-B] 

Qualifying  Certain  Tight  Formation  Gas 
for  Tax  Credit 

Correction 

In  rule  document  93-8830  beginning 
on  page  19607  in  the  issue  of  Thursday, 
April  15, 1993,  the  docket  number 
should  read  as  set  forth  above. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-03-31 10-10-G203;  NMNM  69994-16, 
et  al.) 

Issuance  of  Exchange  Conveyance 
Documents;  New  Mexico 

Correction 

In  notice  document  93-6295 
beginning  on  page  14587  in  the  issue  of 
Thursday,  March  18, 1993,  make  the 
following  correction: 

1.  On  page  14588,  in  the  First  column, 
under  T.  19  S.,  R.  19  W.,  in  Sec.  18,  in 
the  first  line,  insert  “SEViNWVi,”  after 
“SV2NEV4,”. 

2.  On  the  same  page,  in  the  same 
column,  under  T.  25  S.,  R.  24  E.,  in  Sec. 
35,  in  the  first  line,  “SWV4NEV2,” 
should  read  "SWV4NEV4”. 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  232 

[Release  Nos.  33-6977;  34-31905;  35-25745; 
39-2300;  IC-19283]  File  No.  S7-6-93 

RIN:  3235-AC48 

Rulemaking  for  EDGAR  System 

Correction 

In  rule  document  93-4805  beginning 
on  page  14628  in  the  issue  of  Thursday, 
March  18, 1993,  make  the  following 
correction: 

§  232.31 0  [Corrected] 

1.  On  page  14675,  in  the  first  column, 
in  §  232.310,  in  the  fourth  line,  "<R>” 
should  read  "<J R>’\ 

Editorial  Note:  For  related  document,  see 
the  Rules  and  Regulations  section  in  this 
issue  of  the  Federal  Register. 

BILUNG  CODE  1505-01-0 
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Wednesday 
April  21,  1993 


Part  II 

Department  of 
Agriculture 

Agricultural  Marketing  Service 


7  CFR  Part  1160 

Fluid  Milk  Promotion  Program;  Invitation 
To  Submit  Comments  and  Notice  of 
Public  Hearing;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1160 
[DA-92-29] 

RIN  0581-AA44 

Fluid  Milk  Promotion  Program; 
Invitation  To  Submit  Comments  and 
Notice  of  Public  Meeting 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fluid  Milk  Promotion 
Act  of  1990  authorizes  a  national 
program  for  fluid  milk  promotion  and 
consumer  education  to  be  funded  by  a 
mandatory  assessment  on  all  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors  in  the 
48  contiguous  States.  A  proposal  to 
establish  a  fluid  milk  promotion  order 
was  submitted  to  the  Secretary  on  behalf 
of  fluid  milk  processors  marketing  at 
least  30  percent  of  the  volume  of  fluid 
milk  products  marketed  by  all 
processors,  as  required  by  the  statute. 
Comments  are  requested  on  the 
proposed  order,  and  on  the  regulatory 
flexibility  analysis. 

Notice  is  also  given  that  a  public 
meeting  will  be  held  during  the 
comment  period  to  facilitate  a  better 
-  understanding  of  the  intent  and 
application  of  the  proposed  rules.  The 
record  of  the  meeting  will  also  be  used 
in  the  development  of  the  final  rules  by 
the  Department. 

DATES:  Date  of  public  meeting:  The 
meeting  will  convene  at  9  a.m.,  local 
time,  on  April  29, 1993. 

Date  for  filing  comments:  Written 
comments  must  be  postmarked  by  May 
21. 1993. 

ADDRESSES:  Address  for  comments: 
Comments  should  be  sent  to:  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Two  copies  of  all  comments 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Dairy  Division  during 
regular  business  hours.  Comments 
concerning  the  information  collection 
requirements  contained  in  this  action 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Agricultural  Marketing 
Service,  USDA. 

Place  of  meeting:  U.S.  Department  of 
Agriculture,  room  1079,  South  Building 


(next  to  Hearing  Clerk’s  Office),  14th 
and  Independence  Avenue,  Southwest, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O.  Tanner,  Head,  Promotion  and 
Research  Staff,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  a  “non-major” 
rule  under  the  criteria  contained 
therein. 

This  proposed  rule  also  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect.  This  rule 
would  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  1999K  of  the  Act, 
any  person  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  person  subject  to  an  order  is  afforded 
the  opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary’s 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  most  current  information 
available  indicates  that  there  currently 
are  about  630  fluid  milk  processors  in 
the  48  contiguous  States.  The  proposed 
order  as  submitted  by  the  Milk  Industry 
Foundation  (MIF)  would  exempt  about 
forty  percent  of  these  processors  on  the 
basis  that  they  process  and  distribute  no 
more  than  300,000  pounds  of  fluid  milk 
products  per  month.  Small  businesses 


in  the  fluid  milk  processing  industry 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  employing  fewer  than 
500  employees.  Under  the  order 
proposed  by  MIF,  most  of  the  fluid  milk 
processors  who  would  be  subject  to  the 
provisions  of  the  order  would  be 
classified  as  small  entities. 

The  proposed  order  would  require 
each  fluid  milk  processor  who  processes 
and  markets  commercially  over  300,000 
pounds  of  fluid  milk  products  per 
month  to  remit  20  cents  per 
hundredweight  of  such  products  for  six 
months  during  the  first  year  the  order  is 
effective.  The  collection  is  expected  to 
total  about  $55  million  during  the  first 
year  of  the  operation  of  MIF’s  proposed 
order.  Because  the  20-cent  rate  would 
amount  to  less  than  2  percent  of  the  cost 
of  raw  milk  to  affected  processors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

While  this  proposed  order  would 
impose  certain  recordkeeping 
requirements  on  the  affected  fluid  milk 
processors,  the  information  required 
under  the  order  could  be  compiled  from 
records  currently  maintained  by  all 
processors.  Thus,  any  added  burden 
resulting  from  increased  recordkeeping 
would  be  insignificant  when  compared 
to  the  benefits  that  are  expected  to 
accrue  to  such  processors.  The  proposed 
order’s  provisions  minimize  any 
unnecessary  costs  or  requirements. 

Although  the  order  would  impose 
some  additional  costs  and  requirements 
on  the  affected  fluid  milk  processors,  we 
anticipate  that  the  program  under  this 
proposed  order  would  maintain  and 
expand  the  markets  for  fluid  milk 
products.  Therefore,  any  additional 
costs  should  be  offset  by  the  benefits  to 
fluid  milk  processors  derived  from 
expanded  markets  and  sales. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  forms,  reporting  and 
recordkeeping  requirements  that  are 
included  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  member  nominee 
information  sheets  that  were  previously 
assigned  OMB  No.  0505-0001.  This 
proposed  action  sets  forth  the 
provisions  of  a  proposed  order  which 
would  establish  a  national  program  for 
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fluid  milk  promotion  to  be  funded  by 
fluid  milk  processors.  Information 
collection  requirements  that  are 
included  in  this  proposed  order  include: 

(1)  A  periodic  report  by  each  fluid 
milk  processor.  The  estimated 
maximum  number  of  respondents  is 
630,  and  they  would  submit  one  report 
per  month.  If,  however,  fluid  milk 
processors  who  process  and  distribute 
not  more  than  300,000  pounds  of  fluid 
milk  products  per  month  are  exempted 
from  the  order,  an  estimated  250  of  the 
630  fluid  milk  processors  would  submit 
only  one  response  for  each 
representative  period  (no  more 
frequently  than  once  per  year).  The 
estimated  average  reporting  burden 
would  be  30  minutes  per  response. 

(2)  A  registration  form  ana 
certification  of  eligibility  to  vote  to  be 
used  in  1993  and  at  least  once  thereafter 
to  indicate  that  fluid  milk  processors  are 
eligible  and  intend  to  participate  in 
referenda.  The  estimated  average 
reporting  burden  would  be  60  minutes 
per  response. 

(3)  A  referendum  ballot  to  be  used  in 
1993  and  at  least  once  thereafter  to 
indicate  whether  fluid  milk  processors 
favor  continuance  of  the  order.  The 
estimated  maximum  number  of 
respondents  for  this  form  would  be  630, 
with  an  estimated  average  reporting 
burden  of  30  minutes  per  response.  If 
the  MIF  proposed  exemption  is  adopted, 
the  maximum  number  of  respondents 
would  be  approximately  380. 

(4)  A  nominee  background  statement 
form  for  Board  member  nominees.  The 
estimated  number  of  respondents  for 
this  form  would  be  60  during  the  first 
year  of  the  program  and  approximately 
20  annually  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
with  an  estimated  average  reporting 
burden  of  60  minutes  per  response. 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  630,  each  of  whom  will 
have  an  estimated  average  annual 
burden  of  6  hours. 

It  should  be  noted  that  under  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Background 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  101-624),  which 
was  enacted  on  November  28, 1990, 
authorizes  the  establishment  of  a 
national  program  for  fluid  milk 
promotion  to  be  funded  by  a  mandatory 
assessment  on  all  fluid  milk  products 


processed  and  marketed  commercially 
in  consumer-type  packages  by  fluid 
milk  processors  within  the  48 
contiguous  States.  The  Secretary  is 
required  to  publish  a  proposed  order  to 
provide  an  opportunity  for  public 
comment.  After  notice  and  opportunity 
for  public  comment  are  given,  the 
Secretary  must  issue  a  fluid  milk 
promotion  order  to  become  effective,  if 
approved  by  fluid  milk  processors,  not 
later  than  180  days  following  the 
publication  of  the  proposal. 

A  proposed  order  was  received  on 
August  28, 1992,  from  the  Milk  Industry 
Foundation,  which  represents  fluid  milk 
processors  marketing  at  least  30  percent 
of  all  fluid  milk  products  being 
marketed  in  the  48  contiguous  States.  In 
addition  to  the  proposed  order,  other 
rules  are  also  necessary  to  implement 
the  program.  Proposed  rules  that  would 
establish  the  rules  for  conducting 
referenda  on  a  fluid  milk  promotion 
program  and  for  proceedings  on 
petitions  to  modify  or  be  exempted  from 
the  order  are  contained  in  this 
document. 

All  interested  parties  are  invited  to 
submit  comments  on  the  proposed  rules 
set  forth  herein.  Comments  (two  copies) 
must  be  postmarked  by  May  21, 1993 
and  should  be  sent  to  USD  A/  AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  concerning  the  information 
collection  requirements  contained  in 
this  action  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
Attention:  Desk  Officer  for  the 
Agricultural  Marketing  Service,  USDA. 

Notice  is  also  given  that  a  public 
meeting  will  be  held  on  April  29, 1993, 
at  the  U.S.  Department  of  Agriculture, 
room  1079,  South  Building,  14th  and 
Independence  Avenue,  Southwest, 
Washington,  DC.  The  meeting  will  begin 
at  9  a.m..  local  time.  The  purpose  of  the 
meeting  is  to  provide  an  opportunity  for 
a  full  discussion  of  the  proposal  to 
facilitate  a  better  understanding  of  the 
intent  and  application  of  the  proposed 
rules.  Also,  the  record  of  the  proceeding 
will  be  used  in  the  development  of  the 
final  rules  by  the  Department. 

Data,  views,  and  arguments 
concerning  the  proposed  rules  should 
be  presented  either  by  means  of  written 
statements  or  oral  testimony  not  under 
oath.  Questions  will  be  permitted.  Two 
copies  of  all  written  statements, 
statistical  tables,  charts  or  other  written 
exhibits  should  be  supplied  by  the 
person  offering  the  statements  or 
exhibits. 


Copies  of  the  transcript  of  testimony 
taken  at  the  meeting  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk’s  office.  However,  the 
transcript  will  be  available  for 
inspection  at  the  office  of  the  Dairy 
Division.  Anyone  wishing  to  purchase  a 
copy  of  the  transcript  should  make 
arrangements  with  the  reporter  at  the 
meeting. 

List  of  Subjects  in  the  Proposed  7  CFR 
Part  1160 

Milk,  Fluid  milk  products,  Promotion. 

The  proposals,  set  forth  below,  have 
not  received  the  approval  of  the 
Secretary  of  Agriculture. 

It  is  hereby  proposed  by  the  Milk 
Industry  Foundation  on  behalf  of  its 
individual  members  that  title  7  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  part  1160  to  read  as 
follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

Subpart — Fluid  Milk  Promotion  Order 
Definitions 

Sec. 

1160.101  Act. 

1180.102  Department. 

1160.103  Secretary. 

1160.104  United  States. 

1160.105  Board. 

1160.106  Person. 

1160.107  Fluid  milk  product. 

1160.108  Fluid  milk  processor. 

1160.109  Milk. 

1160.110  Class  I  price. 

1160.111  Promotion. 

1160.112  Research. 

1160.113  Fiscal  period. 

1160.114  Eligible  organization. 

1160.115  Milk  marketing  area. 

1160.116  Initial  referendum. 

1160.117  Continuation  referendum. 

National  Fluid  Milk  Processor  Promotion 
Board 

1160.200  Establishment  and  membership. 

1160.201  Term  of  office. 

1160.202  Nominations. 

1 1 60. 203  Nominee’s  agreement  to  serve. 

1160.204  Appointment. 

1160.205  Vacancies. 

1160.206  Procedure. 

1160.207  Compensation  and 
reimbursement 

1 1 60. 208  Powers  of  the  Board. 

1 1 60. 209  Duties  of  the  Board. 

1160.210  Expenses. 

1160.211  Assessments. 

1160.212  Influencing  governmental  action. 

1160.213  Adjustment  of  accounts. 

1160.214  Charges  and  penalties. 

Promotion,  Consumer  Education  and 
Research 

1 160.301  Promotion,  consumer  education 
and  research. 
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Reports,  Books  and  Records 

1160.401  Reports. 

1160.402  Books  and  records. 

1160.403  Confidential  treatment. 

Miscellaneous 

1160.501  Continuation  referendum. 

1160.502  Proceedings  after  suspension  or 
termination. 

1160.503  Effect  of  suspension,  termination 
or  amendment. 

1160.504  Personal  liability. 

1160.505  Patents,  copyrights,  inventions 
and  publications. 

1160.506  Amendments. 

1160.507  Report. 

1160.508  Separability. 

Subpart — Procedure  for  Conduct  of 
Referenda  in  Connection  with  the  Fluid  Milk 
Promotion  Order 

1160.600  General. 

1160.601  Definitions. 

1160.602  Conduct  of  referendum. 

1160.603  Who  may  vote. 

1160.604  Duties  of  the  referendum  agent. 

1160.605  Date  of  referendum. 

1160.606  Notice  of  referendum. 

1160.607  Time  for  voting. 

1160.608  Tabulation  of  ballots. 

1160.609  Confidential  information. 

1160.610  Supplementary  instructions. 

1160.611  Submittals. 

Subpart — Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or  to  be 
Exempted  from  an  Order 

1160.650  Words  in  the  singular  form. 

1160.651  Definitions. 

1160.652  Institution  of  proceeding. 
Authority:  7  U.S.C.  6401-6417. 

Subpart — Fluid  Milk  Promotion  Order 

Definitions 

$1160.101  Act 

Act  means  the  Fluid  Milk  Promotion 
Act  of  1990,  Subtitle  H  of  Title  XIX  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  P.L.  101-624,  7 
U.S.C.  6401-6417,  and  any  amendments 
thereto. 

$1160.102  Department 

Department  means  the  United  States 
Department  of  Agriculture. 

$1160.103  Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

$1160.104  United  States. 

United  States  means  the  48 
contiguous  states  in  the  continental 
United  States  and  the  District  of 
Columbia,  except  that  United  States 
means  the  50  states  of  the  United  States 


of  America  and  the  District  of  Columbia 
under  the  following  provisions: 

(a)  The  petition  and  review  under 
section  1999K  of  the  Act, 

(b)  Enforcement  under  section  1999L 
of  the  Act  and 

(c)  Investigations  and  power  to 
subpoena  under  section  1999M  of  the 
Act 

$1160.105  Board. 

Board  means  the  National  Processor 
Advertising  and  Promotion  Board 
established  pursuant  to  7  U.S.C  6407(b) 

(1)  and  this  subpart  (hereinafter  known 
as  the  National  Fluid  Milk  Processor 
Promotion  Board  or  Board). 

$1160.106  Person. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative  or  other  entity. 

$1160.107  Fluid  milk  product 

(a)  Fluid  milk  product  means  any  of 
the  following  products  in  fluid  or  frozen 
form:  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and 
milkshake  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 
are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  Fluid  milk  product  does  not 
include  evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  specifically 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  milk  solids,  and  whey. 

$1180.108  Fluid  milk  processor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  market  not 
more  than  300,000  pounds  of  such  fluid 
milk  products  during  the  representative 
month  set  forth  below: 

(1)  For  the  first  fiscal  period,  the 
representative  month  shall  be  July  1992; 

(2)  For  the  second  fiscal  period,  the 
representative  month  shall  be  the  month 
that  the  Secretary  uses  as  the 
representative  month  in  the  conduct  of 
the  continuation  referendum;  and 

(3)  For  each  additional  fiscal  period, 
the  representative  month  shall  be  the 
first  month  of  the  fiscal  period. 

(b)  Any  person  who  did  not  qualify  as 
a  fluid  milk  processor  for  a  fiscal  period 


because  of  the  300,000-pound  limitation 
shall  not  later  qualify  as  a  fluid  milk 
processor  during  that  fiscal  period  even 
though  the  monthly  volume  limitation 
is  later  exceeded  during  that  period. 

(c)  Any  person  who  qualified  as  a 
fluid  milk  processor  for  a  fiscal  period 
and  whose  monthly  marketings  of  fluid 
milk  products  later  become  300,000 
pounds  or  less  shall  no  longer  qualify  as 
a  fluid  milk  processor  during  that  fiscal 
period  beginning  with  the  month  in 
which  the  marketings  first  dropped 
below  the  volume  limitation. 

$1160.109  Milk. 

Milk  means  any  class  of  cow’s  milk 
produced  in  the  United  States. 

$1160.110  Class  I  price. 

Class  I  price  is  the  price  that  is 
established  for  Class  I  milk  in  each 
marketing  area  under  milk  marketing 
orders  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  7  U.S.C.  601-674. 

$1160.111  Promotion. 

Promotion  means  the  following 
activities: 

(a)  Consumer  Education,  which 
means  any  program  utilizing  public 
relations,  advertising  or  other  means 
devoted  to  educating  consumers  about 
the  desirable  characteristics  of  fluid 
milk  products  and  directed  toward 
increasing  the  general  demand  for  fluid 
milk  products. 

(b)  Advertising,  which  means  any 
advertising  or  promotion  program 
involving  only  fluid  milk  products  and 
directed  toward  educating  consumers 
about  the  positive  attributes  of  fluid 
milk  and  increasing  the  general  demand 
for  fluid  milk  products. 

$1160.112  Research. 

(a)  Research  means  market  research 
limited  to  the  support  of  promotion  and 
consumer  education  efforts. 

(b)  Research  does  not  include 
research  directed  to  product 
characteristics  such  as  nutrients; 
product  development  including  new 
products;  improved  technology  in 
production,  manufacturing  or 
processing;  or  any  other  efforts  not 
directly  applicable  to  measuring  or 
increasing  the  effectiveness  of 
promotion  and  consumer  education 
activities  in  expanding  sales  of  fluid 
milk  products. 

$1160.113  Fiscal  period. 

Fiscal  period  means  prior  to  a 
continuation  referendum,  the  initial 
period  of  up  to  30  months  that  this 
subpart  is  effective.  Thereafter,  the  fiscal 
period  shall  be  such  annual  period  as 
the  Board  may  determine,  except  that 
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the  Board  may  provide  for  a  lesser  or 
greater  period  as  it  may  find  appropriate 
for  the  period  immediately  after  the 
initial  fiscal  period  to  assure  continuity 
of  fiscal  periods  until  the  beginning  of 
the  first  annual  fiscal  period. 

$  1 160.1 14  Eligible  organization. 

Eligible  organization  means  an 
organization  eligible  to  nominate 
members  of  the  Board  and  which  meets 
the  following  criteria: 

(a)  Is  a  nonprofit  organization 
pursuant  to  section  501(c)  (3),  (5)  or  (6) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
501  (c)  (3),  (5)  or  (6)); 

(b)  Is  governed  by  a  board  comprised 
of  a  majority  of  fluid  milk  processors; 
and 

(c)  Which  represents  fluid  milk 
processors  on  a  national  basis  and 
whose  members  process  more  than  50 
percent  of  the  fluid  milk  products 
processed  and  marketed  within  the 
United  States. 

$1160.115  Milk  marketing  area. 

Milk  marketing  area  shall  mean  each 
area  within  which  milk  being  marketed 
is  subject  to  a  milk  marketing  order 
issued  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  7  U.S.C.  601-674,  or 
applicable  state  laws. 

$1160.116  Initial  referendum. 

Initial  referendum  means  the 
referendum  among  fluid  milk  processors 
that  the  Secretary  conducted  prior  to  the 
effective  date  of  this  subpart. 

$  1 1 60.1 1 7  Continuation  referendum. 

Continuation  referendum  means  that 
referendum  among  fluid  milk  processors 
that  the  Secretary  shall  conduct  as 
provided  in  §  1160.501. 

National  Fluid  Milk  Processor 
Promotion  Board 

$  1160.200  Establishment  and 
membership. 

(a)  There  is  hereby  established  a 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members,  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 
extent  practicable,  members 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  one  member. 
The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  from  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  shall 


be  active  owners  or  employees  of  a  fluid 
milk  processor,  and  their  failure,  at  a 
later  time,  to  be  so  employed,  or  own 
the  fluid  milk  processor  with  whom 
they  were  associated  at  the  time  of  their 
appointment  to  the  Board  shall 
disqualify  such  member  for  membership 
on  the  Board  for  the  remainder  of  that 
term. 

(b)  In  selecting  the  15  Board  members 
who  represent  geographic  regions,  one 
member  shall  be  selected  from  each  of 
the  following  regions: 

Region  1.  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

Region  2.  New  York  and  New  Jersey. 

Region  3.  Delaware,  Maryland, 
Pennsylvania,  and  Virginia. 

Region  4.  Georgia,  North  Carolina  and 
South  Carolina. 

Region  5.  Florida. 

Region  6.  Ohio  and  West  Virginia. 

Region  7.  Michigan,  Minnesota,  North 
Dakota,  South  Dakota  and  Wisconsin. 

Region  8.  Illinois  and  Indiana. 

Region  9.  Alabama,  Kentucky,  Louisiana, 
Mississippi  and  Tennessee. 

Region  10.  Texas. 

Region  11.  Arkansas,  Iowa,  Kansas, 
Missouri,  Nebraska  and  Oklahoma. 

Region  12.  Arizona,  Colorado,  New 
Mexico,  Nevada,  and  Utah. 

Region  13.  Idaho,  Montana,  Oregon, 
Washington  and  Wyoming. 

Region  14.  Northern  California  which  shall 
be  composed  of  the  Northern  California 
Marketing  Area  and  the  South  Valley 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2,  Part 
3,  Division  21,  of  the  California  Food  and 
Agriculture  Code,  effective  February  3, 1992. 

Region  15.  Southern  California  which  shall 
be  composed  of  the  Southern  California 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2,  Part 
3,  Division  21,  of  the  California  Food  and 
Agriculture  Code,  effective  February  3, 1992. 

$1160.201  Term  of  off  ice. 

(a)  The  members  of  the  Board  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the 
initial  Board  shall  serve  proportionately, 
for  terms  of  one  year,  two  years,  and 
three  years,  as  determined  by  the 
Secretary.  The  terms  of  all  Board 
members  shall  expire  upon  the 
suspension  or  termination  of  the  order 
except  as  provided  in  §  1160.502. 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  was  selected  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 


$1160.202  Nominations. 

Nominations  for  members  of  the 
Board  shall  be  made  in  the  following 
manner: 

(a)  Upon  effectuation  of  this 
provision,  the  Secretary  shall  solicit 
nominations  for  the  initial  Board  from 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Fluid  milk 
processors  and  other  interested  parties 
may  submit  nominations  for  positions 
on  the  Board  for  regions  in  which  they 
are  located  or  market  fluid  milk  and  for 
at  large  members.  Eligible  organizations 
may  submit  a  slate  of  nominees  for  seats 
in  all  regions  and  for  at  large  members. 

(b)  After  the  appointment  of  the  initial 
Board,  the  Secretary  shall  announce  at 
least  180  days  in  advance  when  a  Board 
member’s  term  is  expiring  and  shall 
solicit  nominations  for  that  position  in 
the  manner  described  in  paragraph  (a)  of 
this  section.  Nominations  for  such 
position  should  be  submitted  to  the 
Secretary  not  less  than  120  days  prior  to 
the  expiration  of  such  term. 

$  1 1 60.203  Nominee’s  agreement  to  serve. 

Each  nominee  shall  file  with  the 
Secretary  at  the  time  of  nomination  a 
written  agreement  to  serve  on  the  Board 
if  appointed. 

$  1 1 60.204  Appointment 

From  the  nominations  made  pursuant 
to  §  1160.202,  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  for 
in  §§  1160.200  and  1160.201. 

$  1 1 60.205  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  made  by  individual  fluid 
milk  processors  and  other  interested 
parties,  including  eligible  organizations, 
for  the  Board,  or  from  nominations 
made  by  the  Board. 

$  1 160.206  Procedure. 

(a)  A  majority  of  the  members  shall 
constitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  the 
concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  timely 
notice  of  meetings. 

(b)  The  Board  may  take  action  upon 
the  concurring  votes  of  a  majority  of 
members  by  mail,  telephone,  telegraph, 
or  other  means  of  electronic 
communication  when  in  the  opinion  of 
the  chairperson  of  the  Board  such  action 
must  be  taken  before  a  meeting  can  be 
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called.  Action  taken  by  this  emergency 
procedure  is  valid  only  if  all  members 
are  notified  and  provided  the 
opportunity  to  vote  and  any  telephone 
vote  is  confirmed  promptly  in  writing. 
Any  action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board. 

$1160.207  Compensation  and 
reimbursement 

The  members  of  the  Board  and 
trustees,  if  any,  named  under 
§  1160.502,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart. 

$  1 160.208  Powers  of  the  Board. 

The  Board  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate,  or  on  its 
own  initiative  develop,  and  budget  for 
plans  or  projects  to  educate  consumers 
and  promote  the  use  of  fluid  milk 
products  and  to  make  recommendations 
to  the  Secretary  regarding  such 
proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions; 

(c)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(d)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart; 

(e)  To  employ  such  persons  as  the 
Board  deems  necessary  and  determine 
the  duties  and  compensation  of  such 
persons; 

(f)  To  contract  with  eligible 
organizations  or  other  entities  to 
conduct  activities  authorized  pursuant 
to  this  subpart; 

(g)  To  select  committees  and 
subcommittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart;  and 

(i)  With  the  approval  of  the  Secretary 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  $1160.211  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 


§  1 160.209  Duties  of  the  Board. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson,  who  may 
serve  for  a  term  of  one  year  and  not 
more  than  two  consecutive  terms,  and  to 
select  such  other  officers  as  may  be 
necessary; 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects;  Provided,  That  for  the  initial 
fiscal  period  the  budget  shall  be  such 
sum  as  may  be  collected  from 
assessments  paid  for  the  initial  fiscal 
period; 

(c)  To  develop  and  submit  to  the 
Secretary  for  approval  promotion  and 
consumer  education,  and  research  plans 
or  projects; 

(a)  To  the  extent  practicable,  carry  out 
consumer  education  and  promotion 
programs  under  §  1160.301  in  such  a 
manner  as  to  ensure  that  advertising 
coverage  in  each  of  the  regions  defined 
in  §  1160.200  is  proportionate  to  funds 
collected  from  each  such  region: 

(e)  To  disseminate  information  to 
fluid  milk  processors  or  eligible 
organizations; 

(f)  To  maintain  minutes,  books  and 
records  that  reflect  all  of  the  acts  and 
transactions  of  the  Board,  which  shall 
be  available  to  the  Secretary  for 
inspection  and  audit,  and  prepare  and 
promptly  report  minutes  of  each  Board 
meeting  to  the  Secretary  and  submit 
such  reports  from  time  to  time  to  the 
Secretary  as  the  Secretary  may 
prescribe,  and  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it; 

(g)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  may  approve 
for  the  development  and  conduct  of 
activities  authorized  under  this  subpart 
and  for  the  payment  of  the  cost  thereof 
with  funds  collected  through 
assessments  pursuant  to  §  1160.211  and 
income  from  such  assessments.  Any 
such  contract  or  agreement  shall 
provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  budget(s)  which  shall 
show  the  estimated  cost  to  be  incurred 
for  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall 
become  effective  upon  approval  of  the 
Secretary;  and 


(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  activities  conducted  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
may  audit  periodically  the  records  of 
the  contracting  party; 

(h)  For  the  initial  fiscal  period,  the 
Board  shall  contract,  to  the  extent 
practicable  and  subject  to  the  approval 
of  the  Secretary,  with  an  eligible 
organization  to  carry  out  the  provisions 
of  this  subpart; 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out  and  an  accounting  for  funds 
received  and  expended; 

(j)  To  have  an  audit  of  its  financial 
statements  conducted  by  a  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards, 
at  the  end  of  the  first  15  months  of  the 
initial  fiscal  period,  at  the  end  of  the 
initial  fiscal  period,  and  at  least  once 
each  fiscal  period  thereafter  as  well  as 
at  such  other  times  as  the  Secretary  may 
request,  and  to  submit  a  copy  of  each 
such  audit  report  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
committees  of  the  Board,  including 
actions  conducted  under  §  1160.206(b), 
as  is  given  to  such  Board  or  committee 
members  in  order  that  the  Secretary,  or 
a  representative  of  the  Secretary,  may 
attend  such  meetings; 

(l)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  requested;  and 

(m)  The  Board  shall  take  reasonable 
steps  to  coordinate  the  collection  of 
assessments,  and  promotion,  education, 
and  research  activities  of  the  Board, 
with  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

$1160.210  Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for 
a  reasonable  reserve)  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  for  its 
administration,  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart;  except  that,  effective  one  year 
after  the  date  of  the  establishment  of  the 
Board,  the  Board  shall  not  spend  in 
excess  of  5  percent  of  the  assessments 
collected  for  the  administration  of  the 
Board.  Such  expenses  shall  be  paid  from 
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assessments  collected  pursuant  to 
§1160.211. 

(b)  The  Board  shall  reimburse  the 
Secretary,  from  assessments  collected 
pursuant  to  §  1160.211  for 
administrative  costs  incurred  by  the 
Department. 

(c)  The  Board  is  authorized  to  provide 
a  grant  of  up  to  80%  of  the  funds 
remitted  from  Regions  14  and  15  to  the 
entity  authorized  by  the  laws  of  the 
State  of  California  to  conduct  an 
advertising  program  for  fluid  milk 
products  in  that  State  for  the  purposes 
of  implementing  a  coordinated 
advertising  program  in  the  markets 
within  those  regions.  Such  grant  shall 
be  provided  with  the  approval  of  the 
Secretary  on  the  following  conditions: 

(1)  The  funds  shall  be  utilized  to 
implement  a  fluid  milk  promotion 
campaign  within  the  markets  within 
those  regions.  Verification  of  the 
implementation  of  this  program  shall  be 
provided  to  the  Board. 

(2)  The  Board  shall  ensure  that  the 
recipients  of  these  funds  shall 
implement  a  research  and  evaluation 
program  to  determine  the  effect  of  such 
program  on  consumption  of  fluid  milk 
within  the  region. 

(3)  The  Board  will  be  provided  data 
resulting  from  the  research  and 
evaluation  programs  so  that 
determinations  can  be  made  as  to  the 
effect  of  the  program  on  consumption  of 
fluid  milk. 

§1160.211  Assessment*. 

(a)(1)  Each  fluid  milk  processor  shall 
pay  and  remit  to  the  Board  or  its 
designated  agent  an  assessment  of  $.20 
per  hundredweight  of  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  in  the  United  States  by  such 
fluid  milk  processor:  Provided,  however, 
That  for  the  initial  fiscal  period  the 
assessment  due  pursuant  to  this  section 
shall  be  paid  only  on  fluid  milk 
products  marketed  during  the  second 
through  the  seventh  months  of  such 
fiscal  period.  Producer-handlers 
required  to  pay  assessments  under 
section  113(g)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(g)),  and  not  exempt  under 
§  1160.108,  shall  also  pay  the 
assessment  under  this  subpart.  No 
assessments  shall  be  paid  on  fluid  milk 
products  exported  from  the  United 
States.  If  the  Board  is  not  constituted  by 
the  date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board.  The  Secretary  shall 
remit  such  assessments  to  the  Board 
when  it  is  constituted. 


(2)  Within  30  days  after  the  effective 
date  of  this  subpart,  the  Secretary  shall 
announce  the  establishment  of  the 
assessment  each  month  in  the  Class  I 
price  announcement  in  each  milk 
marketing  area  by  adding  it  to  the  Class 
I  price  for  the  following  month.  In  the 
event  the  assessment  is  suspended,  the 
Secretary  shall  proclaim  its  suspension 
in  such  announcement  for  the 
appropriate  month.  The  Secretary  shall 
also  inform  fluid  milk  processors 
marketing  fluid  milk  products  in  areas 
not  subject  to  milk  marketing  orders 
administered  by  the  Secretary,  of  the 
establishment  or  suspension  of  the 
assessment. 

(3)  Each  processor  responsible  for  the 
remittance  of  the  assessment  shall  remit 
the  assessment  to  the  Board  not  later 
than  the  last  day  of  the  month  following 
the  month  that  the  milk  being  assessed 
was  marketed. 

(b)  Such  assessments  shall  not: 

(1)  Reduce  the  prices  paid  under  the 
Federal  milk  marketing  orders  issued 
under  section  8c  of  the  Agricultural 
Adjustment  Act  (7  U.S.C.  608c), 
reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937; 

(2)  Otherwise  be  deducted  from  the 
amounts  that  handlers  must  pay  to 
producers  for  fluid  milk  products  sold 
to  a  processor;  or 

(3)  Otherwise  be  deducted  from  the 
price  of  milk  paid  to  a  producer  by  a 
handler,  as  determined  by  the  Secretary. 

(c)  Money  remitted  to  the  Board  or  the 
Board’s  designated  agent  shall  be  in  the 
form  of  a  negotiable  instrument  made 
payable  to  the  Board  or  such  agent  as 
the  case  may  be.  Remittances  and 
reports  specified  in  paragraph  (a)(1)  of 
this  section,  §  1160.108,  §  1160.213, 

§  1160.214,  and  §  1160.401  shall  be 
mailed  to  the  location  designated  by  the 
Board  or  the  Board's  designated  agent. 

§  1 1 60.21 2  Influencing  governmental 
action. 

No  funds  collected  by  the  Board 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

§  1 1 60.21 3  Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
person’s  reports,  records,  books  or 
accounts  or  through  some  other  means 
that  additional  money  is  due  the  Board 
or  that  money  is  due  such  person  from 
the  Board,  such  person  shall  be  notified 
of  the  amount  due.  The  person  shall 
then  remit  any  amount  due  the  Board  by 
the  next  date  for  remitting  assessments 


as  provided  in  §  1160.211. 

Overpayments  shall  be  credited  to  the 
account  of  the  person  remitting  the 
overpayment  and  shall  be  applied 
against  amounts  due  in  succeeding 
months. 

§1160.214  Charges  and  penalties. 

(a)  Late-payment  charge.  Any  unpaid 
assessments  to  the  Board  pursuant  to 

§  1160.211  shall  be  increased  1.5 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due, 
which  shall  include  any  unpaid  charges 
previously  made  pursuant  to  this 
section,  shall  be  increased  at  the  same 
rate  on  the  corresponding  day  of  each 
month  thereafter  until  paid.  For  the 
purpose  of  this  section,  any  assessment 
that  was  determined  at  a  date  later  than 
prescribed  by  this  subpart  because  of  a 
failure  to  submit  a  report  to  the  Board 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due.  The  timeliness  of  a  payment 
to  the  Board  shall  be  based  on  the 
applicable  postmark  date  or  the  date 
actually  received  by  the  Board, 
whichever  is  earlier. 

(b)  Penalties.  Any  person  who  violates 
any  provision  of  this  subpart  may  be 
assessed  a  civil  penalty  by  the  Secretary 
of  not  less  than  $500  nor  more  than 
$5,000  for  each  such  violation  and,  in 
the  case  of  a  willful  failure  to  pay  or 
remit  the  assessment  as  required  by  this 
subpart,  in  addition  to  the  amount  due, 
a  penalty  of  not  less  than  $10,000  nor 
more  than  $100,000  for  each  such 
violation.  The  amount  of  any  such 
penalty  shall  accrue  to  the  United  States 
and  may  be  recovered  in  a  civil  suit 
brought  by  the  United  States.  The 
remedies  provided  in  this  section  shall 
be  in  addition  to,  and  not  exclusive  of, 
other  remedies  that  may  be  available  by 
law  or  in  equity. 

Promotion,  Consumer  Education  and 
Research 

§  1 1 60.301  Promotion,  consumer 
education  and  research. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  plans  or  projects 
authorized  in  §§  1160.208  and  1160.209. 
Such  plans  or  projects  shall  provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  plans  or  projects  for 
consumer  education,  promotion  and 
research  with  respect  to  fluid  milk 
products;  and 

(2)  The  establishment  and  conduct  of 
programs  to  evaluate  plans  and  projects 
implemented  and  to  communicate 
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results  to  fluid  milk  processors  and  the 
public. 

(b)  Each  plan  or  project  authorized 
under  §  1160.301(a)  shall  be 
periodically  reviewed  or  evaluated  by 
the  Board  to  insure  that  the  plan  or 
project  contributes  to  an  effective 
program  of  promotion,  consumer 
education  and  research.  If  it  is  found  by 
the  Board  that  any  such  plan  or  project 
does  not  further  the  purposes  of  the  Act, 
the  Board  shall  terminate  such  plan  or 
project. 

(c)  No  plan  or  project  authorized 
under  §  1160.301(a)  shall  make  use  of 
unfair  or  deceptive  acts  or  practices 
with  respect  to  the  quality,  value  or  use 
of  any  competing  product. 

(d)  No  plan  or  project  authorized 
under  §  1160.301(a)  shall  make  use  of  a 
brand  or  trade  name  of  a  fluid  milk 
product,  except  that  this  paragraph  shall 
not  preclude  the  Board  from  offering 
program  material  for  use  by  commercial 
parties  under  such  terms  and  conditions 
as  the  Board  may  prescribe  as  approved 
by  the  Secretary. 

Reports,  Books  and  Records 

$1160.401  Reports. 

Each  fluid  milk  processor  marketing 
milk  and  paying  an  assessment  under 
1160.211  shall  be  required  to  report  at 
the  time  for  remitting  such  assessments 
such  information  as  may  be  required  by 
the  Board  or  by  the  Secretary.  Such 
information  shall  include  but  not  be 
limited  to  the  following: 

(a)  The  quantity  of  fluid  milk 
products  marketed  which  is  subject  to 
the  collection  of  the  assessment; 

(b)  The  amount  of  assessment 
remitted; 

(c)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  hundredweights  of  milk 
multiplied  by  20  cents;  and 

(d)  The  date  any  assessment  was  paid. 

$  1160.402  Book*  and  records. 

Each  person  subject  to  this  subpart, 
shall  maintain  and  make  available  for 
inspection  by  agents  of  the  Board  and 
the  Secretary  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  this  subpart  and  the  regulations 
issued  hereunder,  including  such 
records  as  are  necessary  to  verify  any 
reports  required.  Such  records  shall  be 
retained  for  at  least  two  years  beyond 
the  fiscal  period  of  their  applicability. 

$  1 1 60.403  Confidential  treatment 

(a)  Commercial  or  financial 
information  obtained  from  such  books, 
records  or  reports  under  the  Act  and 
this  subpart  shall  be  kept  confidential 
by  all  persons,  including  agents  and 
former  agents  of  the  Board,  all  officers 


and  employees  and  all  former  officers 
and  employees  of  the  Department,  and 
by  all  officers  and  all  employees  and  all 
former  officers  and  employees  of 
contracting  agencies  having  access  to 
such  information,  and  shall  not  be 
available  to  Board  members.  Only  those 
persons  having  a  specific  need  for  such 
information  in  order  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information.  In 
addition,  only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
discretion,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
processors,  individuals,  groups  of 
individuals,  partnerships,  corporations, 
associations,  cooperatives,  or  other 
entities  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  such 
parties,  and 

(2)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any 
processor,  individuals,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity 
that  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  the 
subpart  so  violated. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  information  obtained 
under  this  subpart  may  be  made 
available  to  another  agency  of  the 
Federal  Government  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  written 
request  to  the  Secretary  specifying  the 
particular  information  desired  and  the 
law  enforcement  activity  for  which  the 
information  is  sought. 

(c)  Any  person  violating  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1,000  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  and  if  such  person  is  an  agent 
of  the  Board  or  an  officer  or  employee 
of  the  Department  shall  be  removed 
from  office. 

(d)  Nothing  in  this  subsection  shall 
authorize  the  Secretary  to  withhold 
information  from  a  duly  authorized 
committee  or  subcommittee  of  Congress. 


Miscellaneous 

$  1 1 60.501  Continuation  referendum. 

(a)  At  the  request  of  the  Board,  but  not 
later  than  one  month  after  the  initial 
fiscal  period,  a  referendum  of  fluid  milk 
processors  shall  be  conducted  under  the 
authority  of  section  19900(c)  of  the  Act 
to  determine  whether  this  subpart 
should  be  suspended  or  terminated.  If 
the  Secretary  determines  on  the  basis  of 
such  referendum  that  suspension  or 
termination  is  favored  by  at  least  50 
percent  of  the  fluid  milk  processors 
voting  in  the  referendum  or  that  those 
fluid  milk  processors  voting  in  the 
referendum  marketed  more  than  40 
percent  of  the  volume  of  all  of  the  fluid 
milk  products  marketed  in  the  United 
States  during  a  representative  period 
determined  by  the  Secretary,  the 
Secretary  shall  suspend  or  terminate 
this  subpart  within  6  months. 

(b)  The  Secretary  may  conduct  at  any 
time  a  referendum  of  persons  who, 
during  a  representative  period  as 
determined  by  the  Secretary,  have  been 
fluid  milk  processors  on  whether  to 
suspend  or  terminate  the  order,  and 
shall  hold  such  a  referendum  on  request 
of  the  Board  or  any  group  of  such 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  all  processors. 

§  1 160.502  Proceedings  after  suspension 
or  termination. 

(a)  Upon  the  suspension  or 
termination  of  this  subpart,  the  Board 
shall  recommend  not  more  than  five  of 
its  members  to  the  Secretary  to  serve  as 
trustees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board.  Such  persons, 
upon  designation  by  the  Secretary,  shall 
become  trustees  of  all  the  funds  and 
property  owned,  in  the  possession  of,  or 
under  the  control  of  the  Board, 
including  unpaid  claims  or  property  not 
delivered  or  any  other  claim  existing  at 
the  time  of  such  termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreements 
entered  into  by  it  pursuant  to  §  1160.208 
and  §1160.209; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  whomever  the  Secretary 
may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  whomever  the  Secretary  may 
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designate  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
the  Board  or  the  trustees  pursuant  to 
this  subpart. 

(c)  Whoever  receives  funds,  property, 
or  claims  transferred  or  delivered 
pursuant  to  this  subpart  shall  be  subject 
to  the  same  obligations  with  respect 
thereto  as  were  imposed  upon  the  Board 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  die  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research 
or  nutrition  education  plans  or  projects 
authorized  pursuant  to  this  subpart. 

S  1160.503  Effect  of  suspension, 
termination  or  amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  suspension  or 
termination  of  this  subpart  or  of  any 
regulation  issued  pursuant  hereto,  or  the 
issuance  of  any  amendment  to  either 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary,  or  of  any  person,  with  respect 
to  any  such  violation. 

§1160.504  Persona!  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts  of 
either  commission  or  omission  of  such 
member  or  employee,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

§  1 1 60.505  Patents,  copyrights,  Inventions 
and  publications. 

Any  patents,  copyrights,  trademarks, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  shall  be 
the  property  of  the  U.S.  Government  as 
represented  by  the  Board,  and  shall, 
along  with  any  rents,  royalties,  residual 
payments,  or  other  income  from  the 
rental,  sale,  leasing,  franchising,  or  other 
uses  of  such  patents,  copyrights, 
inventions,  or  publications,  inure  to  the 
benefit  of  the  Board.  Upon  suspension 
or  termination  of  this  subpart. 

§  1160.502  shall  apply  to  determine 
disposition  of  all  such  property. 


§1160.506  Amendments. 

The  Secretary  may  from  time  to  time 
amend  provisions  of  this  subpart.  Any 
interested  person  or  organization 
affected  by  the  provisions  of  the  Act 
may  propose  such  amendments  to  the 
Secretary. 

§1160.507  Report. 

The  Secretary  shall  provide  annually 
for  an  independent  evaluation  of  the 
effectiveness  of  the  fluid  milk 
promotion  program  carried  out  under 
this  subtitle  during  the  previous  fiscal 
year,  in  conjunction  with  the  evaluation 
of  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

§1160.508  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  any 
circumstances  is  held  invalid,  the 
validity  of  the  remainder  of  this  subpart 
or  the  applicability  thereof  to  other 
persons  or  circumstances  shall  not  be 
affected  thereby. 

Subpart — Procedure  for  Conduct  of 
Referenda  In  Connection  With  a  Fluid 
Milk  Promotion  Order 

§1160600  General 

Referenda  to  determine  whether 
eligible  fluid  milk  processors  favor  the 
issuance,  continuance,  termination  or 
suspension  of  a  Fluid  Milk  Promotion 
Order  authorized  by  the  Fluid  Milk 
Promotion  Act  of  1990  shall  be 
conducted  in  accordance  with  this 
subpart. 

§1160601  Definitions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1980, 
Pub.  L.  101-624,  7  U.S.C  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

(d)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator’s 
stead. 


(e)  Order  means  a  Fluid  Milk 
Promotion  Order,  and  any  amendments 
thereto,  authorized  by  the  Act. 

(0  Board  means  the  National  Fluid 
Milk  Processor  Promotion  Board 
established  pursuant  to  the  Act. 

(g)  Assessment  means  the  assessments 
that  are  collected  and  remitted  to  the 
Board  pursuant  to  the  Act. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity. 

(i)  Fluid  milk  processor  means  any 
person  who  is  defined  as  a  fluid  milk 
processor  under  the  order,  or  under  the 
proposed  order  on  which  the  initial 
referendum  is  held. 

(j)  Referendum  agent  means  the 
person  designated  by  the  Secretary  to 
conduct  the  referendum. 

(k)  Representative  period  means  the 
period  designated  by  the  Secretary 
pursuant  to  Sections  1999N  and  19990 
of  the  Act. 

§  1 160602  Conduct  of  referendum. 

The  referendum  shall  be  conducted 
by  mail  in  the  manner  prescribed  in  this 
subpart.  The  referendum  agent  may 
utilize  such  personnel  or  agencies  of  the 
Department  a s  are  deemed  necessary  by 
the  Administrator. 

§1160.603  Who  may  vote. 

(a)  Each  person  who  was  operating  as 
a  fluid  milk  processor  during  the 
representative  period,  as  determined  by 
the  Secretary,  shall  be  entitled  to  only 
one  vote  in  each  referendum,  and  no 
such  person  shall  be  refused  a  ballot. 
Any  person  casting  more  than  one  ballot 
with  conflicting  votes  shall  thereby  • 
invalidate  all  ballots  cast  by  such  person 
in  such  referendum.  Each  person  voting 
shall  register  with  the  Secretary  prior  to 
the  voting  period.  Each  ballot  cast  shall 
contain  a  certification  by  the  person 
casting  the  ballot  that  such  person  is 
qualified  to  vote.  All  information 
required  on  the  ballot  pertinent  to  the 
identification  of  the  person  voting  must 
be  supplied  and  certified  to  as  being 
correct  for  the  representative  period  in 
order  for  the  ballot  to  be  valid. 

(b)  Voting  by  proxy  or  Agent  will  not 
be  permitted.  However,  the  ballot  of  a 
fluid  milk  processor  who  is  other  than 
an  individual  may  be  cast  by  a  person 
who  is  duly  authorized  to  do  so,  and 
such  ballot  shall  contain  a  certification 
by  such  person  that  the  entity  on  whose 
behalf  the  ballot  is  cast  is  a  fluid  milk 
processor.  All  information  required  on 
the  ballot  pertinent  to  the  identification 
of  the  fluid  milk  processor  on  whose 
behalf  the  ballot  is  cast  must  be 
supplied  and  certified  to  as  being 
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correct  for  the  representative  period  in 
order  for  the  ballot  to  be  valid. 

$  1 160.604  Duties  of  the  referendum  agent 

The  referendum  agent,  in  addition  to 
any  other  duties  imposed  by  this 
subpart,  shall: 

(a)  Verify  the  eligibility  of  all  persons 
to  vote  in  the  referendum  by  reviewing 
all  ballots  cast  to  assure  that  each  ballot: 

(1)  Was  mailed  within  the  prescribed 
time; 

(2)  Contains  all  certifications  required 
attesting  to  the  eligibility  of  each  person 
to  vote,  including  the  advance 
registration  to  be  filed  with  the 
Secretary  prior  to  the  voting  period 
pursuant  to  §  1160.606(a)(1);  and 

(3)  Was  completed  with  respect  to  all 
necessary  information  pertinent  to  the 
identification  of  the  person  voting  so 
that  additional  verification  can  be 
conducted  by  the  referendum  agent  to 
substantiate  the  eligibility  of  each  such 
person  to  vote. 

(b)  Conduct  further  verification,  as 
necessary,  to  determine  the  eligibility  of 
each  person  to  vote.  Such  verification 
may  be  completed  by  reviewing  readily 
available  sources  of  information, 
including  the  following: 

(1)  Records  of  the  Department; 

(2)  Fluid  milk  processors’  records; 
and 

(3)  Any  other  reliable  sources  of 
information  which  may  be  available  to 
the  referendum  agent. 

(c)  Further  verity  ballots  to  avoid  a 
duplication  of  votes.  The  following 
criteria  shall  serve  as  a  guide: 

(1)  Each  fluid  milk  processor  that  is 
other  than  an  individual  shall  be 
regarded  as  one  person  for  voting 
purposes; 

(2)  No  more  than  one  vote  may  be  cast 
on  behalf  of  any  one  fluid  milk 
processor;  and 

(3)  In  the  event  that  more  than  one 
individual  claims  the  right  to  vote  and 
cast  a  ballot  for  a  fluid  milk  processor, 
concurring  votes  of  such  individuals 
shall  be  treated  as  one  vote  while  any 
conflicting  vote  shall  thereby  invalidate 
all  ballots  cast  by  such  individuals. 

$  1 1 60.605  Date  of  referendum. 

A  referendum  shall  be  held: 

(a)  During  the  60-day  period 
immediately  preceding  the  anticipated 
effective  date  of  the  order  for  the 
purpose  of  approving  the  order; 

(b)  Whenever  prescribed  by  the  order; 
and 

(c)  For  the  purpose  of  suspending  or 
terminating  the  order  or  adjusting  the 
rate  of  assessment: 

(1)  At  the  direction  of  the  Secretary; 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 
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processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  all  such 
processors  in  the  United  States. 

§  1 1 60.606  Notice  of  referendum. 

The  referendum  agent  shall  provide  at 
least  30  days’  notice  of  any  referendum 
authorized  by  the  Act  by: 

(a)  Mailing  to  each  known  fluid  milk 
processor  a  notice  of  referendum,  which 
shall  include: 

(1)  An  advance  registration  form  to  be 
filed  with  the  Secretary  prior  to  the 
voting  period  by  any  person  choosing  to 
vote  in  the  referendum,  with  a  statement 
as  to  the  time  within  which  the 
registration  form  must  be  mailed  to  the 
referendum  agent; 

(2)  Instructions  for  completing  the 
ballot; 

(3)  A  statement  as  to  the  time  within 
which  the  ballot  must  be  mailed  to  the 
referendum  agent;  and 

(4)  A  ballot  containing  a  description 
of  the  question(s)  upon  which  the 
referendum  is  being  held;  and 

(b)  Giving  public  notice  of  the 
referendum: 

(1)  By  furnishing  press  releases  and 
other  information  to  available  media  of 
public  information  (including  but  not 
limited  to  press,  radio,  and  television 
facilities)  announcing  the  time  within 
which  ballots  must  be  completed  and 
mailed  to  the  referendum  agent, 
eligibility  requirements,  required 
certifications  to  cast  a  valid  ballot, 
where  additional  information,  ballots 
and  instructions  may  be  obtained,  and 
other  pertinent  information;  and 

(2)  By  such  other  means  as  the 
referendum  agent  may  deem  advisable. 

§  1 1 60.607  Time  for  voting. 

There  shall  be  no  voting  except 
within  the  time  specified  by  the 
referendum  agent. 

§11 60.696  Tabulation  of  ballots. 

(a)  The  referendum  agent  shall  verify 
the  validity  of  all  ballots  cast  in 
accordance  with  the  instructions  and 
requirements  specified  in  §§  1160.603 
through  1160.607.  Ballots  that  are  not 
valid  shall  be  marked  "disqualified” 
with  a  notation  on  the  ballot  as  to  the 
reason  for  the  disqualification. 

(b)  The  total  number  of  ballots  cast, 
including  the  disqualified  ballots,  shall 
be  ascertained.  The  number  of  ballots 
cast  approving  and  the  number  of 
ballots  cast  disapproving  shall  also  be 
ascertained.  The  ballots  marked 
"disqualified”  shall  not  be  considered 
as  approving  or  disapproving,  and  the 
persons  who  cast  such  ballots  shall  not 


be  regarded  as  participating  in  the 
referendum. 

(c)  The  referendum  agent  shall  notify 
the  Administrator  of  the  number  of 
ballots  cast,  the  count  of  the  votes,  and 
the  number  of  disqualified  ballots.  The 
referendum  agent  shall  seal  the  ballots, 
transmit  to  the  Administrator  a 
complete  detailed  report  of  all  actions 
taken  in  connection  with  the 
referendum  together  with  all  ballots  cast 
and  all  other  information  furnished  to  or 
compiled  by  the  referendum  agent. 

(d)  Announcement  of  the  results  of 
the  referendum  will  be  made  only  at  the 
direction  of  the  Secretary.  The 
referendum  agent  or  others  who  assist  in 
the  referendum  shall  not  disclose  the 
results  of  the  referendum  or  the  total 
number  of  ballots  and  votes  cast. 

§  1 1 60.609  Confidential  information. 

The  ballots  cast,  the  identify  of  any 
person  who  voted,  or  the  manner  in 
which  any  person  voted  and  all 
information  furnished  to,  compiled  by, 
or  in  the  possession  of  the  referendum 
agent,  shall  be  regarded  as  confidential. 

§  1 1 60.61 0  Supplementary  instructions. 

The  Administrator  is  authorized  to 
issue  instructions  and  to  prescribe  forms 
and  ballots,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  the 
conduct  of  referenda  by  referendum 
agents. 

Subpart — Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  an  Order 

§  1 1 60.650  Words  in  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§1160.651  Definitions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624,  7  U.S.C.  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

(d)  Judge  means  any  administrative 
law  judge  in  the  Office  of 
Administrative  Law  Judges,  United 
States  Department  of  Agriculture. 

(e)  Administrator  means  the 
Administrator  of  the  Department’s 
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Agricultural  Marketing  Service,  with 
power  to  redelegate,  or  any  officer  or 
employee  of  the  Department  to  whom 
authority  has  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator’s  stead. 

(f)  Federal  Register  means  the 
publication  provided  for  by  the  Federal 
Register  Act,  approved  July  26, 1935  (44 
U.S.C.  1501-1511),  and  acts 
supplementing  and  amending  it. 

(g)  Order  means  the  Fluid  Milk 
Promotion  Order  and  any  amendments 
thereto  under  7  CFR  part  1160. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity  operating  as 
a  fluid  milk  processor  as  defined  in 

§  1160.108  of  the  order. 

(i)  Proceeding  means  a  proceeding 
before  the  Secretary  arising  under 
section  1999K  of  the  Act. 

(j)  Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence. 

(k)  Party  includes  the  Department. 

(l)  Hearing  clerk  means  tne  hearing 
clerk,  United  States  Department  of 
Agriculture,  Washington,  DC. 

(m)  Presiding  officer  means  the 
administrative  law  judge  conducting  a 
proceeding  under  the  Act; 

(n)  Presiding  officer's  report  means 
the  presiding  officer’s  report  to  the 
Secretary  and  includes  the  presiding 
officer’s  proposed  findings  of  fact  and 
conclusions  with  respect  to  all  material 
issues  of  fact,  law  or  discretion,  as  well 
as  the  reasons  or  basis  therefor; 
proposed  order;  and  proposed  rulings 
on  findings,  conclusions  and  orders 
submitted  by  the  parties. 

(o)  Petition  includes  an  amended 
petition. 

1 1 1 60.652  Institution  of  proceeding. 

(a)  Filing  and  service  of  petitions.  Any 
person  subject  to  an  order  desiring  to 
complain  that  any  order  or  any 
provision  of  any  such  order  or  any 
obligation  imposed  in  connection 
therewith  is  not  in  accordance  with  law, 


shall  file  with  the  hearing  clerk  five 
copies  of  a  petition  in  writing  addressed 
to  the  Secretary,  requesting  a 
modification  of  such  order  or  to  be 
exempted  from  such  order.  Promptly 
upon  receipt  of  the  petition,  the  hearing 
clerk  shall  transmit  a  true  copy  thereof 
to  the  Administrator  and  the 
Department's  General  Counsel, 
respectively. 

(b)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner.  If  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directors;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  officers,  and  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  each  partner; 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  order,  or  the 
interpretation  or  application  thereof, 
which  are  complained  of; 

(3)  A  full  statement  of  the  facts 
(avoiding  a  mere  repetition  of  detailed 
evidence)  upon  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner’s  business  and  the  manner  in 
which  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  order 
or  the  interpretation  or  application 
thereof,  which  are  complained  of; 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
order  or  the  interpretation  or 
application  thereof,  which  are 
complained  of,  are  challenged  as  not  in 
accordance  with  law;  and 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant. 

(c)  An  application  to  dismiss 
petition — Filing,  contents,  and 
responses  thereto.  If  the  Administrator 
is  of  the  opinion  that  the  petition,  or  any 


portion  thereof,  does  not  substantially 
comply,  in  form  or  content,  with  the  Act 
or  with  the  requirements  of  paragraph 
(b)  of  this  section,  the  Administrator 
may,  within  30  days  after  the  filing  of 
the  petition,  file  with  the  hearing  clerk 
an  application  to  dismiss  the  petition,  or 
any  portion  thereof,  on  one  or  more  of 
the  grounds  stated  in  this  paragraph. 
Such  application  shall  specify  the 
grounds  of  objection  to  the  petition  and 
if  based,  in  whole  or  in  part,  on 
allegations  of  fact  not  appearing  on  the 
face  of  the  petition,  shall  be 
accompanied  by  appropriate  affidavits 
or  documentary  evidence  substantiating 
such  allegations  of  fact.  The  application 
may  be  accompanied  by  a  memorandum 
of  law.  Upon  receipt  of  such 
application,  the  hearing  clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papers  to  be  submitted  in 
opposition  of  such  application, 
including  any  memorandum  of  law, 
must  be  filed  by  the  petitioner  with  the 
hearing  clerk  not  later  than  20  days  after 
the  service  of  such  notice  upon  the 
petitioner.  Upon  the  expiration  of  the 
time  specified  in  such  notice,  or  upon 
receipt  of  such  papers  from  the 
petitioner,  the  hearing  clerk  shall 
transmit  all  papers  which  have  been 
filed  in  connection  with  the  application 
to  the  Secretary  for  his  consideration. 

(d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted  from  any  order  shall  be 
governed  by  §§  900.52(c)(2)  through 
900.71  of  this  title  (Rules  of  Practice 
Governing  Proceedings  on  Petitions  To 
Modify  or  To  Be  Exempted  From 
Marketing  Orders).  However,  each 
reference  to  "marketing  order”  in  the 
title  shall  mean  “order’’  for  the  purpose 
of  this  part. 

Dated:  April  16, 1993. 

L.  P.  Massaro, 

Acting  Administrator. 

|FR  Doc.  93-9282  Filed  4-19-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 
[Docket  No.  PS-118;  Notice  2] 

RIN  2137— AB97  * 

Excess  How  Valve  Installation  on 
Service  Lines 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Excavators  frequently  sever  or 
damage  gas  service  lines  causing  loss  of 
life,  injury,  or  property  damage  by  fire 
and  explosion.  RSPA  proposes  to 
require  the  installation  of  excess  flow 
valves  (EFVs)  on  certain  new  and 
replaced  gas  service  lines  to  improve 
safety  and  mitigate  the  consequences  of 
service  line  incidents.  EFVs  shut  off  the 
flow  of  gas  by  closing  automatically 
when  a  line  is  broken. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  rulemaking  by  June  21, 1993; 
however,  late  filed  comments  will  be 
considered  to  the  extent  practicable.  All 
persons  must  submit  as  part  of  their 
written  comments  all  of  the  material 
that  they  consider  relevant  to  any 
statement  of  fact  made  by  them. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  room 
8421,  Office  of  Pipeline  Safety,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  other 
docketed  material  will  be  available  for 
inspection  and  copying  in  room  8421 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  each  working  day. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Willock,  (202)  366-2392,  regarding 
the  subject  matter  of  this  notice,  or  the 
Dockets  Unit.  (202)  366—4453,  regarding 
copies  of  this  notice  or  other  material  in 
the  docket  that  is  referenced  in  this 
notice. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Mandate 

The  Pipeline  Safety  Act  of  1992, 
Public  Law  102-508,  enacted  on 
October  24, 1992,  requires  RSPA  to 
issue  regulations  on  EFVs  by  April  24, 
1994.  The  regulations  must  establish 
performance  standards  for  EFVs  and 
prescribe  the  circumstances,  if  any, 
where  they  must  be  installed  in  gas 
distribution  systems. 


The  Problem 

Despite  efforts,  such  as  damage 
prevention  programs,  to  reduce  the 
frequency  of  excavation-related  service 
line  incidents  on  natural  gas 
distribution  service  lines,  such 
incidents  persist.  During  the  period  May 
1984  to  FeDruary  1991,  317  service  line 
incidents,  mostly  excavation-related, 
that  resulted  in  47  fatalities  and  192 
injuries  were  reported  to  RSPA. 

(Incident  history  is  more  fully  explained 
under  Comment  on  Incident  History  on 
page  12.)  RSPA  has  sought  to  determine 
an  appropriate  means  to  prevent  or 
mitigate  the  consequences  of  these 
incidents.  Use  of  EFVs  has  been 
proposed  by  the  National 
Transportation  Safety  Board  (NTSB)  and 
others  as  a  means  of  mitigation. 

NTSB  Recommendations 

The  NTSB  has  recommended  EFVs  as 
a  means  of  reducing  or  preventing 
injury  or  death  from  incidents  resulting 
from  service  line  breaks  or  ruptures. 
Since  1971,  the  NTSB  has  issued  seven 
recommendations  regarding  the  use  of 
EFVs  in  service  flow  lines.  The  first, 
Recommendation  P-71-01,  called  for 
further  study  by  RSPA 

To  develop  standards  for  the  rapid 
shutdown  of  failed  natural  gas 
pipelines  *  *  * 

In  its  accident  report  (PAR-73-1)  on 
a  ruptured  service  line  in  Minnesota, 
NTSB  noted  that  an  EFV  might  have 
stopped  the  flow  of  gas  after  the  service 
line  was  ruptured  and  avoided  the  loss 
of  life  and  property.  In 
Recommendation  P-73-02,  NTSB 
advised  RSPA  to  undertake  a  study  of 
fail-safe  devices  to  stop  gas  flow  from 
ruptured  lines  and  to  consider 
amending  49  CFR  Part  192  to  require  the 
installation  cf  such  devices  in  gas 
distribution  systems. 

Following  an  accident  involving 
explosions  and  loss  of  life  and  property 
in  New  York  City  on  April  22, 1974 
(PAR-76-2),  the  NTSB  in 
Recommendation  P-7 6-9 A  called  for 
RSPA  to 

Determine  the  availability,  the 
practicability,  and  the  state-cf-the  art  in  the 
manufacture  of  excess  flow  valves  for  use  on 
low-pressure  gas  distribution  systems,  [andl 
based  upon  the  results  of  these  finds,  amend 
49  CFR  192  to  incorporate  the  use  of  these 
valves  in  commercial  buildings. 

The  NTSB,  in  its  accident  report  on 
an  explosion  and  fire  in  Virginia  on 
October  24, 1979  (PAR-80-3), 
concluded  that,  if  an  excess  flow  valve 
had  been  installed  in  the  service  line, 
gas  flow  would  have  been  shut  off  when 
the  service  line  ruptured  and  the 
accident  would  have  been  prevented. 


The  subsequent  NTSB  recommendation, 
P-80-55,  called  for  RSPA  to 

Expedite  rulemaking  to  require  the 
installation  of  excess  flow  valves  on  all 
newly  installed  or  renewed  high-pressure  gas 
distribution  system  flow  lines. 

In  its  accident  report  on  two 
explosions  and  fires  that  occurred  at  a 
Kentucky  high  school  on  October  9, 

1980  (PAR-81-1),  NTSB  found  that  had 
an  EFV  been  installed  on  the  service 
line,  the  severity  of  the  first  explosion 
may  have  been  lessened  and  the  second 
explosion  may  have  been  avoided. 

NTSB  conducted  a  special  study  to 
better  define  the  potential  uses  of  EFVS 
and  in  Recommendation  P-81-9  called 
for  RSPA  to 

Initiate  rulemaking  to  require  the 
installation  of  excess  flow  valves  on  all 
newly  installed  or  renewed  high-pressure  gas 
distribution  service  lines  with  priority  given 
to  service  lines  supplying  schools,  churches, 
and  other  places  of  public  assembly. 

Based  on  the  study  findings,  in 
Recommendation  P-81-35,  the  NTSB 
recommended  that  the  Gas  Research 
Institute  (GRI) 

Flan  and  conduct  a  test  and  evaluation  of 
existing  excess  flow  valves  to  determine  and 
document,  on  a  comparable  basis,  their 
operating  and  design  characteristics,  such  as 
reliability,  service  pipe  size  and  length, 
operating  pressure  range,  maximum  service 
load,  and  susceptibility  to  contamination. 

The  NTSB  in  Recommendation  P-81- 
36,  further  recommended  that  GRI 

Determine  the  conditions  and  locations 
*  *  *  for  which  excess  flow  valves  can  be 
effective  in  preventing  or  minimizing  the 
potential  for  various  types  of  accidents 
resulting  from  leaks  on  high  pressure  service 
lines. 

In  Recommendation  P-81-38,  NTSB 
also  recommended  that  RSPA  initiate 
rulemaking  to  require  installation  of 
EFVs  on  new  and  renewed  single¬ 
family,  residential  high  pressure 
services. 

In  1988  and  1989,  NTSB  investigated 
5  accidents  involving  gas  distribution 
systems  in  Kansas  and  Missouri  that 
resulted  in  three  fatalities  and  10 
injuries.  (PAR-90-01)  The  NTSB  said  in 
an  April  20, 1990  letter  to  the  RSPA, 
that  several  of  the  accidents  that 
involved  gas  leaking  from  service  lines 
could  have  been  prevented,  or  at  a 
minimum,  the  consequences  could  have 
been  substantially  reduced  had  an 
excess  flow  valve  been  installed.  In’ 
subsequent  Recommendation  P-90-12, 
NTSB  recommended  that  RSPA 

Require  the  installation  of  excess  flow 
valves  on  new  and  renewed  single-family, 
residential  high  pressure  service  lines  which 
have  operating  conditions  compatible  with 
the  rated  performance  parameters  of  at  least 
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one  model  of  commercially  available  excess 
flow  valve. 

Studies 

The  first  study  on  EFVs  was 
performed  for  DOT  in  1974  by 
Mechanics  Research,  Inc.,  in  response  to 
safety  recommendations  made  by  NTSB 
(P-71-01  and  P-73-02).  The  study 
found  that  EFVs  were  available,  and 
technically  feasible,  but  that  the 
installation  of  EFVs  would  not  be  cost 
beneficial. 

During  the  period  1982-1985,  the 
GRI,  a  private,  not-for-profit 
organization  of  natural  gas  pipeline  and 
distribution  companies  that  conducts 
gas-related  research  and  development 
programs  on  behalf  of  its  members, 
issued  two  reports  in  response  to  NTSB 
recommendations  P-76-9A,  P-80-55, 
P-81-35  and  P-81-36;  “Assessment  of 
Excess  Flow  Valves  in  Gas  Distribution 
Service”  (GRI-85/0150),  and  “Costs  and 
Benefits  of  Excess  Flow  Valves  in  Gas 
Distribution  Services”  (GRI-86/0022). 

Based  on  information  received  from  a 

3uestionnaire  distributed  to  gas 
istribution  companies,  GRI  determined 
that  12.2  million  services  (operating  at 
pressures  at  or  above  10  psig)  of  the 
universe  of  41.4  million  services  in 
operation  in  1981  were  potentially 
suitable  for  EFVs.  The  average  cost  of  an 
EFV  was  reported  as  $18.25.  Installation 
costs  were  $405  for  paved  areas  and 
$240  for  unpaved  areas  (in  1982 
dollars).  This  included  costs  of 
excavating  and  exposing  the  service  line 
for  the  sole  purpose  of  installing  an 
EFV.  Both  the  valve  study  and  the  cost- 
benefit  study  concluded  that  the  cost  of 
installation  of  EFVs  in  service  lines 
could  not  be  justified  by  potential 
benefits. 

GRI  conducted  laboratory  tests  to 
determine  the  operating  characteristics 
of  those  EFVs  commercially  available  at 
that  time.  GRI  tested  the  devices  for 
performance,  and  the  effects  of  pressure 
surges,  volume  surges,  temperature, 
service  line  length  and  diameter,  and 
solid  particle  contamination.  The  GRI 
assessment  report  concluded  that  EFVs 
operate  when  distribution  line  pressure 
is  10  psig  or  greater,  but  did  not  specify 
the  minimum  operating  pressure  for 
those  valves  available  at  the  time. 

In  1991,  GRI  had  its  contractor,  Risk 
and  Industrial  Safety  Consultants,  Inc. 
(RISC)  update  the  prior  study  of  costs 
and  benefits.  RISC  once  again  found  that 
the  installation  of  EFVs  where 
technically  feasible  wouid  not  be  cost 
beneficial. 

NTSB  has  disagreed  both  with  GRI’s 
conclusions  regarding  the  use  and 
installation  of  EFVs  and  with  its  cost- 
benefit  analysis.  NTSB  has  frequently 


stated  that  the  GRI  reports  contain 
unsupported  assumptions,  excessive 
cost  figures,  use  of  biased  data  for 
performing  some  of  the  assessments, 
and  improper  use  of  data  averaging  in 
developing  EFV  cost  and  effectiveness 
conclusions. 

The  record  of  service  line  incidents 
and  the  NTSB  recommendations,  as 
well  as  its  concern  regarding  the  GRI 
studies,  and  differing  views  by  gas 
distribution  companies  as  to  EFV 
performance  reliability,  led  RSPA  to 
gather  additional  information  through 
and  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM).  The  ANPRM  was 
intended  to  provide  RSPA  with  a  basis 
on  which  to  determine  if  EFVs  should 
be  proposed  as  a  means  to  reduce 
damage  caused  by  service  line  ruptures. 

To  develop  the  proposal  in  this 
Notice,  RSPA  conducted  a  benefit-cost 
study  using  data  (1)  supplied  by 
commenters  in  response  to  the  ANPRM, 
and  (2)  from  the  RSPA  incident  file. 
Analysts  at  the  Volpe  National 
Transportation  Systems  Center  analyzed 
the  data  and  determined  that  the 
benefit-cost  ratio  for  installing  EFVs  will 
range  from  1.04  to  1.73,  a  continuously 

Eositive  ratio.  The  major  differences 
Btween  the  RSPA  study  and  prior 
studies  are  in  the  benefits  regarding 
property  damage  and  the  cost  of  fire  and 

Eolice  services.  The  RSPA  study  gives 
enefit  credit  for  mitigating 
nonreportable  property  damages  when 
the  damage  is  less  than  $5,000.  The 
study  also  considers  costs  of  fire  and 
police  services  incurred  in  fighting  fires 
and  responding  to  explosions,  which  are 
direct  consequences  of  incidents 
involving  ruptured  gas  service  lines. 
RSPA  seeks  additional  information 
concerning  whether  use  of  EFVs  would 
result  in  decreased  use  of  such 
emergency  crews,  with  resulting  cost 
savings.  The  benefit-cost  study  is  on  file 
in  the  Docket. 

The  ANPRM 

RSPA  issued  an  ANPRM  (55  FR 
52188,  December  20, 1990)  inviting 
comments  on  the  desirability  of 
requiring  the  installation  of  EFVs  on  gas 
distribution  service  lines  to  reduce  the 
damage  from  service  line  ruptures.  The 
ANPRM  reviewed  the  history  of  service 
line  incidents  and  summarized  the 
NTSB  recommendations  and  GRI 
studies  previously  discussed.  The 
ANPRM  also  contained  a  questionnaire 
to  collect  current  operational  data  on 
the  use  of  EFVs  by  natural  gas 
distributors.  The  questionnaire 
subdivided  the  comments  into  three 
categories  of  operator:  those  utilities 
that  have  never  used  EFVs,  la;  those 
utilities  that  have  used  EFVs  in  the  past 


but  not  longer  use  them,  lb;  and  those 
utilities  currently  using  or  installing 
EFVs,  lc.  Those  commenting  but  not 
included  in  the  above  categories  (such 
as  industry  trade  groups  or 
manufacturers)  were  classified  as 
“other”  for  discussion  in  this  NPRM. 
RSPA  has  carefully  evaluated  the 
information  obtained  in  response  to  the 
ANPRM  and  has  determined  that  EFVs 
are  a  distinct  means  of  reducing  the 
consequences  of  pipeline  incidents,  and 
that  installation  of  EFVs  would  improve 
pipeline  safety.  The  information  has 
enabled  us,  as  Pub.  L.  102-508  requires, 
to  propose  circumstances  under  which 
EFVs  should  be  installed. 

Comments  provided  by  all  categories 
of  commenters  are  discussed  below.  To 
avoid  repetition,  similar  comments 
made  in  more  than  one  category  are 
discussed  in  only  one  comment  section. 

Comments  by  la  Commenters  (Never 
Used  EFVs) 

One  hundred-thirty  nine  operators  in 
this  category  responded.  Those 
commenters  operate  22.4  million  of  the 
55  million  (46.3  million  of  which  are 
residential  lines)  service  lines  in  use  at 
present.  All  opposed  the  required  use  of 
EFVs.  Their  comments  are  summarized 
below. 

Comment  on  One-Call  Programs:  Fifty 
three  commenters  said  greater  use  of 
one-call  programs  will  reduce  service 
line  incidents  to  such  a  low  level  that 
EFVs  will  not  be  necessary.  Several  lb 
and  lc  commenters,  several  state  public 
service  commissions,  and  the  American 
Gas  Association  (AGA)  made  similar 
statements.  Some  of  these  commenters 
cited  a  steady  decline  in  incidents 
caused  by  outside  parties  damaging 
underground  facilities  as  the  use  of  one- 
call  notification  becomes  more 
widespread.  The  AGA  recommended 
stronger  state  laws  that  require  all 
owners  of  underground  facilities  to  join 
one-call  systems  with  strict  penalties  for 
those  excavators  who  fail  to  use  the 
system.  AGA  also  advocated  vigorous 
enforcement  of  these  laws. 

Response:  The  one-call  program  is  an 
important  component  of  pipeline  safety, 
intended  to  prevent  excavation  related 
incidents.  The  one-call  program  enables 
excavators  to  place  a  single  call  to 
determine  whether  buried  facilities  exist 
in  the  excavation  vicinity,  and  enables 
the  affected  utility  to  mark  its  facilities 
to  reduce  the  occurrence  of  excavation 
incidents.  RSPA  is  encouraging  States  to 
require  that  excavators  make  such  a  call 
prior  to  digging,  but  RSPA  is  also  aware 
that  certain  city  and  state  agencies  are 
unwilling  to  utilize  the  one-call  system. 
RSPA  agrees  with  AGA  that  state  laws 
should  be  more  effective  in  preventing 
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service  line  incidents.  However,  even 
with  vigorously  enforced  one-call  laws 
designed  to  prevent  incidents,  such 
incidents  still  occur  and  may  result  in 
death,  injury,  property  damage,  fire,  or 
explosion.  EFVs  are  intended  to  mitigate 
the  consequences  of  these  incidents, 
and  as  such  represent  a  distinct  element 
in  protecting  the  public. 

While  RSPA  data  shows  improving 
trends  with  respect  to  pipeline  damage 
by  outside  parties,  such  damage  still 
accounts  for  over  30  percent  of 
reportable  incidents.  Reportable 
incidents  under  49  CFR  191.3  involve  a 
release  of  gas  from  a  pipeline  and  loss 
of  life,  personal  injury  necessitating 
hospitalization,  or  at  least  $50,000  in 
estimated  property  damage.  Moreover, 
according  to  an  October  1990 
Department  of  Transportation  study 
entitled  “An  Examination  of  the 
Feasibility  of  Regulating  Excavators" 
mandated  by  the  Pipeline  Safety 
Reauthorization  Act  of  1988  (Pub.  L. 
100-561,  October  31, 1988),  in  over  50 
ercent  of  these  incidents,  the  excavator 
ad  utilized  a  one-call  notification 
system. 

Comment  on  Incident  History:  Thirty 
eight  gas  company  commenters  said 
they  did  not  see  the  need  for  EFVs 
because  they  had  never  experienced 
damaged  or  broken  service  line 
incidents  that  resulted  in  death  or 
personal  injury.  Others  stated  that  an 
EFV  would  not  have  prevented  any  of 
their  incidents  or  reduced  an  incident’s 
adverse  consequences. 

Response:  The  data  on  which  RSPA  is 
basing  this  rulemaking  shows  otherwise. 
To  determine  whether  to  propose  EFVs 
as  a  means  to  improve  pipeline  safety, 
RSPA  examined  its  incident  data  to  see 
if  it  could  identify  incidents  that  would 
have  benefitted  from  the  presence  of  an 
EFV.  For  the  period  May  1984  to 
February  1991,  RSPA  has  identified  177 
service  line  incidents  where  EFVs 
potentially  could  have  helped.  These 
incidents  involved  a  substantial  or 
catastrophic  break  in  a  service  line  that 
was  operating  at  5  psig  or  greater,  and 
where  the  nominal  diameter  of  the  pipe 
was  2  inches  or  less.  (These  incidents 
are  included  in  the  317  incidents 
mentioned  previously.)  These  incidents 
were  reportable  under  §  191.3,  and 
resulted  in  33  deaths,  97  injuries  and 
over  $10  million  in  property  damage. 
RSPA  has  carefully  reviewed  these  177 
incidents  and  concludes  that  the  closure 
of  a  properly  operating  EFV  would  have 
reduced  the  consequences  of  each 
incident. 

In  addition  to  these  177  incidents, 
RSPA  identified  two  incidents  where 
EFVs  were  installed  and  served  to 
mitigate  the  consequences  of  each 


incident.  Data  on  these  incidents  are 
displayed  in  the  RSPA  benefit-cost 
analysis  included  in  the  Docket. 

Furthermore,  EFVs  could  be 
beneficial  in  incidents  involving  a 
severed  line,  but  resulting  in  property 
damage  less  than  $50,000.  The  benefit- 
cost  analysis  includes  an  estimate  of  the 
number  of  incidents  per  year  that  do  not 
meet  RSPA’s  current  reporting 
requirements  of  $50,000  property 
damage.  The  number  and  cost  of  these 
nonreportable  incidents  were  estimated 
based  on  RSPA  database  information 
prior  to  June  1984  when  the  minimum 
property  damage  necessary  for  reporting 
was  $5,000. 

An  operator  cannot  assume  that  it  will 
not  experience  service  line  incidents 
resulting  in  death,  personal  injury,  or 
substantial  property  damage  because  it 
does  not  have  a  history  of  such 
incidents.  EFVs  are  designed  to  mitigate 
damage  resulting  from  catastrophic 
service  line  damage  beyond  the  control 
of  the  operator.  Furthermore,  EFVs  may 
also  be  of  benefit  in  those  incidents  that 
involve  property  damage  less  than  that 
required  by  RSPA  incident  reporting 
requirements.  According  to  RSPA’s 
analysis,  mere  than  one-third  of  the 
fatalities  and  more  than  one-quarter  of 
the  injuries  associated  with  gas  leaks 
occurred  with  two  of  the  69  companies 
or  utilities  involved  in  accidents  during 
this  period.  RSPA  requests  comments 
about  the  effect  that  inclusion  of  these 
cases  may  have  on  this  analysis. 

Comment  on  Cost  and  Reliability  of 
EFVs:  Thirty  la  commenters,  the 
Georgia  Public  Service  Commission,  the 
North  Carolina  Utilities  Commission, 
the  Wyoming  Public  Service 
Commission  and  several  lb  commenters 
stated  that  EFVs  are  unreliable,  too 
expensive  to  install,  and  not  cost 
effective.  The  District  of  Columbia 
Public  Service  Commission  and  the 
Kentucky  Public  Service  Commission 
supported  the  installation  of  EFVs,  but 
were  concerned  about  EFV  reliability. 
The  California  Public  Utilities 
Commission  believes  that  EFV  usage 
should  be  analyzed  on  a  state-by-state 
basis  and  that  EFVs  should  be  installed 
according  to  state-specific  findings 
regarding  applicability  and  reliability. 
California  further  stated  that  California 
utilities  are  laboratory  testing  the 
performance  of  all  the  EFVs  on  the 
market  and  are  exploring  conditions 
under  which  EFVs  may  be  beneficial. 
The  Colorado  Public  Utilities 
Commission  did  not  respond  to  the 
ANPRM,  but  sent  information  regarding 
their  review  of  EFV  usage  and  the 
public  hearing  they  held  December  20, 
1990.  Colorado  is  sponsoring 
experimental  installation  of  EFVs 


through  its  utilities  to  determine  EFV 
reliability. 

Response:  RSPA  has  relied  on  the 
data  submitted  by  those  utilities  that 
install  EFVs  on  a  regular  basis.  Because 
EFVs  appear  reliable  when  properly 
sized  and  installed  according  to  the 
capacity  of  the  line  and  the 
requirements  of  the  homeowner,  this 
NPRM  proposes  sizing  and  installation 
criteria. 

A  benefit-cost  study  accompanying 
this  document  supports  this  proposed 
rulemaking.  The  costs  associated  with 
EFVs  included  materials,  labor,  and 
false  closures.  The  benefits  included 
lives  saved,  injuries  prevented,  property 
loss  avoided,  and  emergency  response 
services  unused.  The  study  concluded 
that  because  the  benefit-to-cost  ratio  is 
greater  than  1.00,  the  installation  of 
EFVs  on  all  new  or  replaced  single¬ 
family  residential  natural  gas  services  of 
2  inch  diameter  or  less  operating  at  10 
psig  or  above  would  be  cost  beneficial. 

It  should  be  noted  that  catastrophic 
service  line  breaks  are  not  limited  to  one 
region  of  the  country;  rather,  excavator 
line  breaks  occur  in  all  climates  and 
regions  of  the  country.  RSPA  received 
comments  from  three  of  the  four  utilities 
that  are  participating  in  the  California 
study.  We  also  received  a  copy  of  the 
June  26, 1991  report  by  the  California 
utilities  documenting  the  results  of 
laboratory  tests.  This  information  along 
with  other  responses  to  the  ANPRM 
indicated  that  EFVs  have  been  tested 
and  used  successfully  throughout  the 
country.  We  received  no  data  indicating 
major  variations  in  EFV  operation  on 
the  basis  of  geographic  location. 
Therefore,  on  the  basis  of  our  data  and 
the  benefit-cost  results,  we  propose  to 
require  EFV  installation  on  distribution 
systems  throughout  the  United  States 
and  Puerto  Rico  under  conditions 
discussed  below. 

Comment  on  Use  of  Plastic  Pipe: 
Commenters  in  categories  la  and  lb 
stated  that  breaks  in  polyethylene  lines 
occur  where  the  line  is  struck,  not  in  the 
house  or  at  the  meter  set  where  the 
threat  to  life  and  property  is  more 
pronounced.  Consequently,  these 
commenters  argued  that  installing 
polyethylene  pipe  would  negate  the 
need  for  using  EFVs. 

Response:  RSPA  agrees  that  plastic 
pipe  tends  to  rupture  where  the  line  is 
struck,  and  that  the  threat  to  homes  and 
surroundings  may  be  reduced;  however, 
the  danger  to  the  excavator  is  increased 
if  gas  fills  a  trench  where  a  worker  is 
located.  Thus,  the  danger  point  is 
moved,  not  eliminated.  In  one  incident 
in  the  RSPA  file,  a  worker  in  a  trench 
cut  both  a  gas  service  line  and  an 
electric  line.  The  gas  flashed,  but  the 
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EFV  immediately  shut  off.  The  result 
was  a  slightly  injured  worker.  RSPA 
assumes  that  the  injury  would  have 
been  more  severe  if  no  EFV  had  been 
installed  and  the  flow  of  gas  had 
continued  to  feed  the  fire. 

Comment  on  Additional  Pressure 
Drop  Due  to  EFVs:  Seven  utilities  said 
that  EFVs  would  introduce  a  pressure 
drop  in  the  service  line,  charging  the 
distribution  system  design  parameters, 
and  necessitating  costly  changes  to  the 
system  itself. 

Response:  None  of  the  16  operators 
who  currently  install  EFVs  reported 
problems  of  this  nature.  But,  in  order  to 
accommodate  the  effects  of  additional 
pressure  drop  due  to  the  EFV,  and  to 
enhance  the  likelihood  that  EFV’s  will 
operate  properly  in  long  lines,  RSPA 
proposes  to  raise  the  threshold 
requirement  for  EFV  installation  from  5 
psig  as  was  described  in  the  ANPRM  to 
10  psig.  The  additional  5  psig  should  be 
sufficient  to  operate  the  service  and  the 
EFV. 

The  proposed  rule  does  not  require 
operators  to  change  their  system  design 
parameters.  The  proposed  rule  merely 
establishes  a  minimum  service  line 
pressure  of  10  psig  before  an  EFV  would 
be  required  to  be  installed. 

Comment  on  Alternative  Sources  of 
Protection:  Six  utilities  stated  that  the 
effort  and  money  spent  on  EFVs  for  new 
and  replaced  lines  will  not  address  the 
old  lines.  These  commenters  said  that 
time  and  money  would  be  better  spent 
implementing  protection  of  old,  as  well 
as  new,  service  lines.  Commenters  in  all 
categories  suggested  alternative  efforts 
to  protect  all  lines  such  as  one-call 
programs,  leak  surveys,  cathodic 
protection,  employee  training, 
maintenance  programs,  regulation  of 
customer-owned  service  lines,  renewal 
of  old  lines,  protection  for  outside  meter 
sets,  and  public  education. 

Response:  The  suggested  alternative 
sources  of  protection  suggested  by 
commenters  have  merit,  and  several  are 
regulatory  requirements  currently 
applicable  to  all  service  lines.  Again,  it 
is  important  to  note  that  these 
requirements,  which  are  designed  to 
prevent  service  line  incidents, 
complement,  rather  than  supplant  the 
mitigation  benefits  of  EFVs.  Gradually 
through  service  line  replacements,  the 
whole  residential  system  could  be 
safeguarded  by  the  installation  of  EFVs. 

Comment  on  Testing  EFVs:  Two 
commenters  stated  that  if  EFVs  are 
required,  they  will  be  the  only  safety 
device  mandated  to  be  installed  on 
pipelines  which  are  not  required  to  be 
tested  periodically. 

Response:  As  discussed  below,  RSPA 
is  proposing  that  a  utility  test  EFVs 


upon  installation  and  during  regular 
maintenance  when  the  service  meter  set 
is  removed. 

Comments  by  lb  Commenters  (Have 
Used  EFVs  in  the  Past  but  No  Longer 
Use  Them) 

A  total  of  16  operators,  operating  5.6 
million,  or  10  percent,  of  the  55  million 
service  lines  currently  installed, 
responded  that  they  had  installed  EFVs 
in  die  past  but  no  longer  install  them. 
The  questionnaire  focused  on  operators’ 
more  recent  experience  in  installing 
EFVs  by  requesting  data  on  installation 
from  1980-1984  and  1985  to  the 
present.  Most  of  the  operators  who 
responded  had  installed  only  a  few 
EFVs  as  a  test  or  on  a  trial  basis  prior 
to  1980.  However,  one  operator  reported 
installing  about  15,000  EFVs  prior  to 
1980,  three  reported  installing  600  EFVs 
between  1980-1984,  and  two  operators 
reported  installing  65  EFVs  since  1985. 

All  of  the  operators  responding  in  the 
lb  category  said  that  installation  of 
EFVs  in  service  lines  should  not  be 
mandatory.  However,  most  indicated 
that  EFV  installation  could  be  beneficial 
by  reducing  the  hazard  of  escaping  gas 
to  repair  personnel  after  a  failure  and 
reducing  the  potential  for  a  fire  from  the 
accumulation  and  migration  of  such  gas. 

Comment  on  Inadvertent  Closing  and 
Failure  to  Reset:  Numerous  operators  in 
this  category  and  category  la,  and 
several  state  commissions  said  EFVs 
were  unreliable  because  they  often 
inadvertently  closed,  and  frequently 
failed  to  reset,  necessitating  excavation 
of  the  service  line  and  removal  of  the 
EFV  before  service  could  be  restored  to 
the  customer. 

Commenters  frequently  mentioned 
that  contaminants  such  as  oil,  line  dust, 
dirt,  scale,  weld  slag,  and  other  debris 
either  caused  inadvertent  closing,  or 
prevented  an  EFV  from  closing. 

Another  frequently  cited  cause  for 
inadvertent  closing  was  cold  weather. 
One  operator  said  that  EFVs  freeze  on 
rural  lines  in  cold  weather.  Two  other 
commenters  noted  the  potential  hazard 
to  the  customer  through  loss  of  heat  if 
the  EFV  closes  during  the  winter.  These 
commenters  explained  that  in  extremely 
cold  weather  gas  volume  to  the 
customer  increases  and  pressure  in  the 
main  decreases,  causing  the  EFV  to 
activate,  and  resulting  in  a  shutoff  of  gas 
flow  to  the  customer.  Interruption  of  a 
customer’s  gas  service  and  ensuing  loss 
of  heat  could  cause  problems  inside  the 
residence  if  service  reinstatement  is 
delayed. 

Response:  Operators  documented  an 
improper  closing  rate  of  4.6  percent  for 
valves  installed  between  1980-1984  and 
of  10  percent  for  valves  installed  after 


1984.  These  closing  rates  are  based  on 
limited  data.  However,  RSPA  finds  this 
high  rate  of  improper  closing 
unacceptable.  Operators  indicated  that 
improper  closing  was  due  to  improper 
installation  of  the  EFV  for  the  operating 
conditions  of  the  distribution  system, 
such  as  very  low  service  line  pressure 
in  the  winter,  and  to  incorrect  operating 
procedures,  such  as  opening  the  service 
line  valve  too  quickly. 

Therefore,  to  reduce  the  frequency  of 
improper  closing,  the  proposed 
regulations  (1)  prescribe  performance 
criteria  for  the  installation  of  new  EFVs; 
and,  (2)  limit  the  installation  to  those 
service  lines  whose  pressure  is  not 
intended  to  drop  below  10  psig. 

Furthermore,  an  EFV’s  inadvertent 
closing  can  result  from  the  presence  of 
contaminants  in  the  gas  stream. 
Manufacturers  do  not  recommend  EFV 
installation  in  locations  where  oil, 
condensate  or  hydrates  may 
contaminate  the  line,  and  cause  the  EFV 
to  malfunction.  Therefore,  to  reduce  this 
problem,  the  performance  criteria 
proposed  in  this  NPRM  provide  that 
EFV  installation  is  not  required  in  those 
situations  in  which  the  operator  is  able 
to  demonstrate,  based  on  prior 
experience,  that  contaminants  exist  in 
the  gas  stream  that  will  cause  a 
malfunction  of  the  EFV.  In  this  regard, 
RSPA  seeks  information  on  those  areas 
where  contaminants  may  preclude  the 
installation  of  EFVs. 

A  discussion  of  the  resetting  of  EFVs 
is  included  below  under  Comment  on 
Bypass. 

Currently,  most  operators  using  EFVs 
are  in  localities  that  have  very  cold 
winters.  However,  these  users  do  not 
report  that  cold  weather  has  caused 
valves  to  close  prematurely.  One 
operator  stated  that  its  service  lines  are 
usually  installed  at  depths  below  the 
frost  line.  RSPA  believes  that  the 
problem  of  EFV  freeze  up  on  service 
lines  in  cold  weather  can  be  solved  by 
proper  installation  of  the  service  line. 

RSPA  requests  data  on  how  often 
EFVs  must  be  excavated  and  replaced 
rather  than  being  reset  by 
"backpressuring.”  If  possible, 
commenters  should  estimate  the 
percentage  of  cases  of  false  closures  in 
which  the  EFV  must  be  replaced.  Based 
on  any  experience  under  procedures 
similar  to  the  proposed  procedures, 
would  the  proposal  lessen  the  number 
that  must  be  excavated  and  replaced?  By 
how  much? 

Comment  on  Increased  Load:  Several 
commenters  stated  that,  if  a  customer 
adds  load  (such  as  several  larger  gas 
consuming  devices)  without  informing 
the  utility  company,  the  overall  load  at 
a  given  pressure  may  reach  the  EFV 
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capacity,  causing  it  to  close.  AGA  also 
made  this  comment. 

Response:  Operators  responding  to 
the  Questionnaire  did  not  document  any 
incidents  of  closing  due  to  additional 
gas  load.  However,  a  utility  could 
resolve  the  situation  by  informing  a 
customer  of  the  consequences  of  adding 
additional  load  to  its  system  without 
informing  the  utility. 

In  most  cases,  EFv  capacity  will  be 
greater  than  meter  capacity,  if  the 
customer  adds  enough  load  that  the 
volumes  increase  to  the  capacity  of  the 
meter,  the  customer  will  call  the  utility 
because  the  available  gas  will  be 
insufficient.  In  these  cases,  the  utility 
can  make  a  proper  judgment  as  to  EFV 
volume  requirements.  In  unusual  cases, 
the  EFV  would  need  to  be  replaced. 

Comment  on  Bypass:  Operators  in  the 
la,  lb,  and  lc  categories  along  with 
several  state  public  service  commissions 
noted  potential  problems  with  EFVs 
equipped  with  a  bypass  feature.  Those 
commenters  stated  that  EFVs  may  lead 
to  unauthorized  and  potentially 
hazardous  repairs  by  an  excavator.  For 
example,  an  excavator  could  sever  a 
service  line  and  activate  the  EFV, 
complete  work  (because  the  EFV 
reduces  the  flow  of  gas  after  activation), 
make  an  unauthorized  repair,  allow 
service  to  be  restored  through  the 
bypass,  and  cover  the  line.  Under  this 
example,  the  utility  would  not  be  aware 
of  the  damage.  Furthermore,  an  EFV 
with  an  automatic  reset  or  bypass 
feature  would  allow  gas  to  bypass  the 
closing  mechanism,  and  possibly  find  a 
source  of  ignition  in  a  customer’s 
residence. 

Response:  RSPA  is  aware  that  an 
excavator  may  make  an  unsanctioned 
repair  to  a  service  line  after  damaging  it. 
In  fact,  the  most  severe  incident  RSPA 
studied  resulted  in  eight  deaths  and 
occurred  after  an  unsanctioned  repair  to 
a  service  line.  To  preclude  this  problem, 
this  rulemaking  proposes  to  not  allow 
installation  of  EFVs  with  the  automatic 
reset  or  bypass  feature,  thus  preventing 
gas  bypass  when  the  EFV  closes. 
Accordingly,  EFVs  should  have  a 
positive  effect  on  excavation  practices 
because  the  excavator  will  need  to  call 
the  utility  to  restore  service  if  a  line  is 
severed  and  the  EFV  closes.  The  utility 
would  remove  the  meter  set  and 
backpressure  the  line  after  making  the 
appropriate  repairs. 

Disallowing  Dypass  will  also  prevent 
the  potential  hazard  to  the  customer. 
Should  an  excavator  not  notify  the 
utility  about  the  damage,  the  customer 
will  be  without  gas  service,  and  will 
have  to  notify  the  company  to  restore 
service.  The  only  inconvenience  would 
be  loss  of  service  until  the  utility  can 


make  the  repair;  the  danger  of  migrating 
gas  will  not  exist. 

The  benefit-cost  study  considered  the 
cost  savings  associated  with  installing 
EFVs  that  nave  a  bypass  or  reset  feature. 
Because  the  benefit-cost  study  did  not 
contain  information  on  EFVs  without 
this  feature,  RSPA  seeks  comment  on  all 
costs  associated  with  manually 
excavating  and  resetting  EFVs  that  do 
not  have  a  bypass  or  reset  feature. 

Comment  on  Standards  for  EFVs:  One 
commenter  said  that  no  federal 
requirements  or  industry  standards  exist 
that  define  minimum  performance 
requirements  for  EFVs.  This  commenter 
indicated  that  all  other  components  of 
gas  distribution  systems  have  federal 
standards  and  industry  standards  that 
clearly  define  performance 
requirements.  In  this  commenter’s 
company,  an  in-house  EFV  testing 
program  revealed  a  considerable  failure 
rate  when  EFVs  from  two  manufacturers 
were  tested  against  the  manufacturers’ 
published  specifications  for  shutoff  rate 
and  bypass  flow  rate.  This  commenter 
rejected  and  returned  to  the 
manufacturers  a  significant  number  of 
EFVs.  The  commenter  stated  that  even 
after  the  rigorous  testing  program,  10  to 
20  percent  of  the  installed  EFVs  have 
failed  in  service  and  have  been 
removed. 

Response:  RSPA  is  concerned  about 
the  lack  of  industry  standards  and 
performance  standards  for  EFVs. 

Because  of  this  concern,  the 
development  of  standards  for  EFV 
performance  is  an  essential  part  of  this 
rulemaking.  Accordingly,  to  improve 
EFV  reliability,  RSPA  is  proposing  that 
EFVs  satisfy  certain  performance  criteria 
as  discussed  at  greater  length  below. 

Comment  on  Small  Leaks:  Some 
commenters  indicated  EFVs  would  not 
activate  and  close  if  the  service  line  leak 
were  small. 

Response:  RSPA  agrees  with  this 
comment.  EFVs  are  intended  to  shut  off 
the  flow  of  gas  only  on  large  releases  of 
gas  such  as  when  a  service  line  is 
severed  as  a  result  of  excavator  damage. 

Comment  on  Hazards  of  EFV  Closing 
and  Resetting:  Two  category  lb 
commenters  discussed  the  possibility  of 
an  EFV  on  the  service  line  closing, 
cutting  the  flow  of  gas  to  the  customer's 
appliances,  and  extinguishing  the  pilot 
lights  on  the  appliances.  The  Texas  Gas 
Association  also  made  this  comment.  A 
category  la  commenter  cited  an  instance 
where  three  pilots  (one  furnace  and  two 
water  heaters)  failed  to  close  when  a 
distribution  line  serving  200  residences 
was  depressured.  These  conditions  are 
similar  to  the  condition  of  an  EFV  with 
a  bypass  closing  and  resetting 
automatically.  These  commenters  noted 


the  potential  hazard  if  an  EFV  closed 
and  upon  resetting,  allowed  raw  gas  to 
vent  into  a  customer’s  home. 

Response:  As  noted  previously,  the 
proposed  rulemaking  prohibits  the 
installation  of  EFVs  with  a  bypass 
feature.  Without  a  bypass  feature,  gas 
service  to  the  customer  would  be  shut 
off  entirely  and  the  customer  would 
need  to  call  the  utility  to  restore  service. 

Comments  by  lc  Commenters 
(Currently  Using  and/or  Installing 
EFVs) 

Twenty-two  operators  responded  that 
they  currently  use  or  install  EFVs.  These 
commenters  operate  4.7  million,  or  8.5 
percent,  of  the  55  million  existing 
service  lines  and  have  installed  230,000 
EFVs.  They  operate  in  northern  and 
southern  states  and  service  pressures 
under  which  they  install  EFVs  vary 
from  10  psig  to  720  psig.  No  lc  operator 
recommended  the  mandatory 
installation  of  EFVs.  Their  comments,  if 
not  previously  discussed,  are 
summarized  below. 

Comment  on  Minimum  Pressure  to 
Install  EFVs:  The  two  operators  that 
install  the  most  EFVs,  East  Ohio  Gas 
Company  and  Bay  State  Gas  Company, 
reported  that  they  do  not  use  EFVs  in 
service  lines  where  the  pressure  on  the 
service  inlet  drops  below  10  psig  at  any 
time  during  the  year,  because  they 
beiieve  that  EFV  operation  below  10 
psig  is  not  reliable.  These  operators 
install  EFVs  for  residential  customers, 
where  the  gas  is  clean  (free  of  oil  and 
solid  materials  such  as  sand  or  welding 
slag)  and  where  only  one  meter  is  used. 

Response:  RSPA  agrees  that  EFVs 
should  only  be  used  under  conditions 
where  the  valve  will  perform 
satisfactorily.  Bay  State  and  East  Ohio's 
experiences  with  EFVs  are  credible 
indications  of  conditions  tinder  which 
EFVs  will  perform  reliably.  The 
proposed  regulations  reflect  these 
operators’  experience  and 
recommendations. 

Comment  on  Service  Line  Length:  At 
least  two  commenters  do  not  install 
EFVs  on  long  service  lines.  Because  they 
believe  an  EFV  would  not  engage  if  a 
break  occurs  a  long  distance 
downstream  of  the  valve,  one  operator 
limited  installations  to  service  lines 
shorter  than  50  feet,  another  to  300  feet. 

Response:  Commenters  may  be  correct 
in  asserting  that  an  EFV  would  not 
engage  in  some  lines  if  a  break  occurs 
a  long  distance  downstream  from  the 
EFV.  We  believe  that  most  line  breaks 
would  be  near  the  main  where  most 
excavation  occurs.  However,  because  of 
the  wide  disparity  in  service  line  length 
where  the  two  commenters  use  EFVs, 
RSPA  solicits  data  on  what  distance  a 
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break  downstream  of  the  EFV  would 
result  In  the  EFV  not  functioning 
properly. 

An  alternative  would  be  to  require 
installation  of  two  or  more  EFVs  spaced 
appropriately  throughout  the  line  so 
that  the  entire  line  would  be  protected. 
RSPA  seeks  information  on  this  possible 
solution  to  the  long  service  line  issue. 

Comment  on  Use  of  EFVs  in 
Commercial  Applications:  Some 
operators  stated  that  EFVs  are  well 
suited  for  gas  flows  at  single  family 
residential  homes,  but  are  inappropriate 
for  multifamily  apartment  buildings, 
small  commercial  customers  or 
industrial  gas  users.  The  Ohio  Gas 
Association  also  commented  that  EFVs 
should  not  be  installed  on  commercial 
and  industrial  service  lines. 

Response:  Pub.  L.  102-508  requires 
RSPA  in  prescribing  circumstances  for 
EFV  use,  to  consider  the  types  of 
customers  to  which  the  distribution 
system  supplies  natural  gas,  including 
hospitals,  spools,  and  commercial 
enterprises.  This  NPRM  proposes  the 
installation  of  EFVs  on  single  family 
residential  service  lines.  Single  family 
residential  service  lines,  unlike 
commercial  applications  with 
fluctuating  loads,  do  not  fluctuate 
sufficiently  to  make  EFV  use 
inappropriate.  RSPA  is  not  aware  of  any 
EFV  that  has  been  designed  for,  and 
proven  reliable  in,  applications  such  as 
hospitals,  schools  and  commercial 
enterprises.  RSPA  seeks  public 
comment  on  the  availability  of  EFVs  for 
commercial  applications. 

Comments  by  Other  Commentcrs  (Non* 
utilities) 

RSPA  received  several  comments 
from  organizations  other  than  gas 
utilities,  which  RSPA  has  grouped 
under  the  “other”  category.  Other 
commenters  included  the  NTSB,  several 
states,  the  Gas  Safety  Action  Council 
(GASAC),  several  manufacturers  of 
EFVs,  and  several  industry 
representatives. 

Comment  by  NTSB  Regarding 
Effectiveness  of  Specific  EFVs:  NTSB 
commented  that  RSPA  should  consider 
that  EFVs  reduce  incidents  due  to 
subsidence,  earthquakes,  extensive 
corrosion,  vehicular  damage,  and 
separation  from  the  main  at 
compression  couplings  and  service  tees. 

Response:  We  agree  that  EFVs  will 
reduce  the  adverse  effects  of  incidents 
caused  by  many  of  these  events.  In  fact, 
the  RSPA  database  used  in  making  the 
benefit-cost  study  contains  several 
incidents  that  were  caused  by 
subsidence,  extensive  corrosion,  and 
vehicular  damage.  However,  we 
disagree  that  EFVs  would  engage  due  to 


a  separation  of  the  main  and  service  line 
since  EFVs  are  installed  on  the  service 
line  downstream  from  the  main.  Also, 
RSPA  believes  that  in  most  cases  a  small 
leak  due  to  corrosion  would  not  cause 
an  EFV  to  engage. 

Comment  by  NTSB  About  Use  of 
Data:  The  NTSB  stated  that  operators 
responding  to  the  ANPRM  should 
provide  data  concerning  the 
effectiveness  of  each  EFV  type  and 
manufacturer.  Such  data  should  be  used 
to  write  operational  criteria  to  assure 
acceptable  EFVs. 

Response:  In  the  ANPRM,  RSPA  did 
not  solicit  information  on  EFV 
manufacturer  or  size.  Instead,  we  sought 
to  determine  if  EFVs  work,  if  they  are 
cost  effective,  and  under  what 
circumstances  they  should  be  installed. 
RSPA  agrees  that  operational  criteria  are 
needed;  therefore,  RSPA  is  proposing 
standards  for  EFV  construction  and 
operation  applicable  to  all  EFVs 
installed  in  gas  service  lines  after  the 
effective  date  of  the  final  rule. 

Comment  by  NTSB  on  Requirement 
To  Install  EFVs:  The  NTSB  recommend 
that  RSPA  require  EFV  installation 
whenever  a  segment  of  service  line  is 
uncovered  near  a  gas  main.  However, 
AGA  commented  that  the  ANPRM 
proposal  to  require  EFV  installation  if 
the  service  tee  is  exposed  would  require 
the  operator  to  install  an  EFV  on  all 
service  lines  regardless  of  whether  the 
operator  intends  to  install  or  renew  the 
service.  AGA  said  that  this  requirement 
would  cost  an  additional  $1,000  per 
EFV  if  the  operator  did  not  intend  to 
renew  the  service  line.  The  Ohio  Gas 
Association  said  that  retrofitting  should 
not  be  required. 

Response:  RSPA  proposes  to  require 
EFV  installation  only  when  a  new 
service  line  is  installed  or  when  an 
existing  service  line  is  replaced. 
Although  the  ANPRM  suggested 
installation  of  an  EFV  “when  the  service 
line  connection  to  the  main  distribution 
line  is  uncovered,”  the  language  has 
been  changed  because  it  could  be 
interpreted  erroneously  to  require  EFV 
installation  even  though  the  service  line 
is  not  being  replaced. 

Comment  by  NTSB  on  Cost  of 
Installing  EFVs:  NTSB  stated  that  the 
cost  of  installing  EFVs  in  new  and 
replaced  gas  service  lines  is  not 
significant. 

Response:  All  costs  associated  with 
this  rulemaking  are  considered, 
especially  the  cost  of  implementation. 
Based  on  the  responses  we  received 
concerning  costs,  RSPA  agrees  that  the 
costs  to  install  and  maintain  EFVs  are 
low. 

As  analyzed  in  the  benefit-cost  study 
for  this  NPRM,  the  data  on  costs 


received  from  the  responses  to  the 
questionnaire  indicate  that  installing  an 
EFV  costs  $28.  Included  in  this  figure 
are  the  cost  of  the  EFV  ($23),  the  cost 
of  the  extra  labor  for  installation,  and 
the  cost  of  materials  used  in  installing 
the  EFV.  If  this  proposed  rule  goes  into 
effect,  the  total  installation  cost  is 
expected  to  decline  to  $20. 

Comment  by  GASAC  on  Cost  of 
Incidents:  GASAC  supplied  RSPA  with 
a  binder  containing  several  hundred 
articles  from  newspapers  throughout  the 
United  States  relating  to  accidents,  fires 
and  explosions  attributed  by  the  press  to 
gas  pipeline  leaks.  GASAC  provided 
this  information  because  it  believes  the 
cost  and  frequency  of  incidents  have 
been  severely  understated  in  other 
benefit-cost  studies.  GASAC  supports 
NTSB’s  recommendations  to  require  the 
installation  of  EFVs  on  high-pressure, 
single-family  residential  service  lines. 
GASAC  further  stated  that,  according  to 
its  research,  only  one  out  of  seven 
natural  gas  incidents  is  reported  at  the 
federal  level.  GASAC  believes  that  the 
low  level  of  reporting  conveys  an 
inaccurate  picture  of  the  extent  of 
natural  gas  incidents  and  results  in  an 
underestimation  of  the  costs  associated 
with  incidents. 

Response:  RSPA  appreciates  GASAC’s 
work  and  effort  in  gathering  this 
information.  The  information  was 
presented  to  RSPA  for  use  in 
preparation  of  the  benefit-cost  study. 
Based  on  GASAC’s  study,  costs 
involving  firefighting  and  evacuation 
were  included  in  the  RSPA  benefit-cost 
study. 

Many  incidents  occur  that  are  not 
reported.  RSPA  requires  reports  for 
incidents  that  occur  on  those  gas 
pipelines  that  it  regulates.  By  definition 
(see  §  192.3)  a  service  line  transports  gas 
from  a  common  source  of  supply  to  a 
customer  meter  or  to  a  customer's 
piping,  whichever  is  further 
downstream,  or  to  the  connection  to  a 
customer’s  piping  if  there  is  no 
customer  meter.  Therefore,  gas  leaks 
and  incidents  that  occur  downstream 
from  the  meter  in  the  customer-owned 
portion  of  the  line  or  within  a  home  are 
not  required  to  be  reported  to  RSPA. 
Furthermore,  the  reporting  regulations 
at  49  CFR  191.3  require  a  report  only  if 
gas  is  released  from  a  pipeline  and 
death,  personal  injury  requiring 
hospitalization,  or  property  damage  of 
$50,000  is  sustained.  Incidents  not 
meeting  the  reporting  requirements  of 
49  CFR  191.3  are  not  required  to  be 
reported  to  RSPA.  Accordingly,  RSPA 
has  relied  on  its  reportable  incident  data 
to  prepare  the  benefit-cost  study. 
However,  RSPA  also  incorporated  its 
estimate  of  the  number  and  cost  of 
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incidents  per  year  that  do  not  meet 
reporting  criteria.  (See  the  benefit-cost 
study  included  in  the  Docket.) 

Comment  by  GASAC  on  Incident 
Where  Line  Was  Marked  by  One-Call 
Program  Participant:  GASAC  described 
an  incident  where  three  residents  were 
killed  and  five  workers  were  injured 
when  an  experienced  worker  struck  a 
gas  service  line  to  a  nursing  home  in 
Greendale,  Wisconsin.  The  fine  had 
been  marked  by  a  one-call  program 
participant. 

Response:  GASAC’s  point  that  lines 
are  struck  even  after  being  marked  is 
well  made.  We  are  proposing  the 
installation  of  EFVs  on  service  fines 
because  we  are  aware  that  one-call 
programs  are  not  foolproof.  However, 
RSPA  is  not  proposing  to  require  the 
installation  of  EFVs  on  multi-family 
dwellings  since  RSPA  is  not  aware  of  an 
EFV  capable  of  serving  varying  multi¬ 
family  or  commercial  loads. 

Comment  byAGA  on  Incident 
Frequency:  AGA  stated  that  statistics 
taken  from  RSPA’s  incident  data  show 
there  is  no  difference  in  the  number  of 
incidents  per  service  between 
companies  that  use  EFVs  and  those  that 
do  not  use  EFVs.  AGA’s  statement  is 
based  on  their  evaluation  of  RSPA’s  data 
on  89  of  the  largest  distribution 
companies. 

Response:  RSPA  believes  that  service 
fines  with  EFVs  currently  installed  are 
but  a  small  fraction  of  the  services 
operated  by  the  companies  installing 
them,  so  EFVs  likely  have  a  minor 
impact  on  any  company-wide  incident 
frequency  rate.  However,  RSPA  seeks 
specific  information  on  the  number  of 
incidents  and  the  damages  incurred  on 
service  fines  where  EFVs  have  been 
installed.  In  the  incident  file  from  May 
1984  to  February  1991,  we  only 
discovered  two  incidents  where  EFVs 
were  installed.  The  two  incidents  were 
mentioned  under  Comment  on  Incident 
History  and  are  discussed  in  the  benefit- 
cost  analysis. 

Comment  byAGA  on  Pipe  Breaks: 
AGA  doubted  whether  a  pipe  break 
inside  a  home  would  cause  enough 
pressure  drop  to  cause  an  EFV  to  close 
since  the  regulator  and  meter  would  not 
allow  enough  gas  flow  to  trip  the  EFV. 

Response:  Under  the  proposed  rules, 
the  operator  has  the  flexibility  to  install 
an  EFV  that  best  fills  its  needs.  If  the 
EFV  capacity  is  greater  than  regulator 
and  meter  capacity,  the  EFV  would  not 
close  falsely  due  to  the  addition  of  new 
gas  appliances  or  due  to  a  gas  fine  break 
within  the  home  because  the  meter  or 
regulator,  not  the  EFV,  would  limit  the 
volume  of  gas  available  to  the  home.  If 
EFV  capacity  is  less  than  regulator  and 
meter  capacity,  the  EFV  could  close  due 


to  additional  load  or  from  a  break 
within  the  house. 

Comment  byAGA  on  Public  Safety 
Costs  of  Incidents:  AGA  suggested  that 
it  is  inappropriate  to  consider  public 
safety  agency  costs  (fire,  police  and 
ambulance  as  suggested  by  GASAC) 
when  preparing  a  benefit-cost  analysis. 

Response:  All  appropriate  costs 
should  be  considered  when 
implementing  a  regulatory  requirement. 
Since  a  community  incurs  public  safety 
costs  when  a  gas  line  incident  occurs,  it 
is  appropriate  to  consider  these  costs. 
However,  RSPA  will  consider  comments 
which  differentiate  fixed  emergency 
response  costs  from  costs  directly 
attributable  to  gas  leaks.  Public  safety 
costs  which  would  have  been  incurred 
regardless  of  whether  an  accident 
occurred  will  not  be  included  in  the 
benefit-cost  analysis. 

Comment  byAGA  on  Trial  Period  for 
Testing  EFVs:  AGA  supported  a  study  to 
track  the  performance  of  EFVs  for  a  one 
to  two  year  period  and  suggested  that 
rulemaking  be  deferred  until  the  data 
from  that  study  could  be  analyzed. 

Response:  In  addition  to  data  received 
from  those  22  operators  currently  using 
EFVs,  RSPA  received  comments  that  the 
following  operators  are  currently  field 
testing  EFVs:  Bay  State  Gas  Company  (a 
currently  user  who  is  also  testing  200 
low  pressure  EFVs),  Greeley  Gas 
Company,  KPL  Gas  Service  Company, 
Peoples  Natural  Gas  Company,  Public 
Service  Company  of  Colorado,  South 
Jersey  Gas  Company,  Virginia  Natural 
Gas  Company  and  Washington  Gas 
Light  Company.  Four  California  utilities 
are  conducting  laboratory  testing  of 
EFVs:  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  and  Electric 
Company,  Southern  California  Gas 
Company  and  Southwest  Gas 
Corporation.  Additionally,  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  has  conducted 
a  study. 

RSPA  is  pleased  with  the  continuing 
work  by  these  organizations  to 
supplement  our  incident  file  data  and 
our  ANPRM  response  data.  We  intend  to 
monitor  the  progress  of  these  testing 
programs  and  to  utilize  the  information 
developed  as  it  becomes  available; 
however,  we  believe  that  there  is 
already  sufficient  information  on  which 
to  base  the  proposals  in  this  rulemaking. 
The  preliminary  findings  from  the 
studies  should  be  available  prior  to  a 
final  rulemaking.  RSPA  will  consider 
the  results  of  these  studies  prior  to 
issuance  of  a  final  regulation  and  will 
consider  any  significant  reliability 
problems  identified  in  these  studies. 

Comment  byAGA  on  Availability  of 
EFVs:  AGA  questioned  if  adequate 


production  capacity  is  available  to 
manufacture  600,000  to  1,000,000  EFVs 
annually. 

Response:  Based  on  our  data,  RSPA 
believes  approximately  900,000  service 
lines  are  installed  or  replaced  each  year. 
No  party  responding  to  the  ANPRM 
advised  RSPA  of  a  shortage  of  materials 
to  manufacture  EFVs.  If  EFVs  prove  to 
be  in  short  supply,  RSPA  will  allow 
operators  additional  time  to  comply 
with  the  new  regulations. 

Comment  byAGA  on  Performance 
Standards  for  EFVs:  AGA  stated  that  no 
performance  standards  exist  for  EFVs 
except  for  manufacturers’  specifications 
and  suggested  that  RSPA  should 
encourage  the  development  of 
consensus  standards  such  as  those 
currently  written  for  other  gas  products 
by  the  American  National  Standards 
Institute  (ANSI). 

Response:  Based  on  the  available  data, 
it  does  not  appear  that  manufacturers’ 
specifications  are  satisfactory  for 
ensuring  the  safety  and  performance  of 
EFVs.  Accordingly,  as  part  of  this 
rulemaking,  RSPA  has  developed  and 
proposes  performance  standards  for  the 
manufacture,  testing,  installation  and 
operation  of  EFVs.  We  solicit  comments 
regarding  these  proposed  standards. 

Also,  we  are  aware  that  the  American 
Society  of  Mechanical  Engineers  B31.8 
Committee  is  considering  whether  to 
accept  the  assignment  of  developing 
standards  for  EFVs.  We  will  monitor  the 
Committee’s  development  in  this  area. 

Comment  by  American  Public  Gas 
Association  on  Voluntary  Installation  of 
EFVs:  The  American  Public  Gas 
Association  suggested  that  RSPA 
encourage  operators,  on  a  voluntary 
basis,  to  install  EFVs  on  new  or 
replacement  services  as  another  option 
to  the  three  proposed  in  the  ANPRM. 

Response:  RSPA  believes  recent 
developments  regarding  EFVs  such  as 
the  NTSB  findings  and  the  ANPRM 
have  already  had  the  effect  on  operators 
that  the  Association  recommended.  At 
least  22  operators  are  currently  using 
EFVs  on  a  regular  or  trial  basis  and  6 
others  are  testing  the  device,  either  in 
the  laboratory  or  in  service.  These 
operators  will  be  able  to  contribute  their 
findings  when  responding  to  this 
proposed  rulemaking. 

Comment  by  New  England  Gas 
Association  on  Erosion  of  EFV  Springs: 
The  New  England  Gas  Association 
(NEGA)  suggested  that  rust,  sand  and 
grit  in  a  system  may  erode  the  EFV’s 
spring  mechanism  and  lead  to  false 
closure.  NEGA  suggested  further  study 
to  investigate  this  matter. 

Response:  The  proposed  rules  would 
not  require  that  EFVs  be  installed  in 
areas  where  operators  can  demonstrate 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Proposed  Rules 


21531 


that  contaminants  in  the  gas  stream  (e.g. 
rust,  sand,  grit  or  hydrocarbons)  will 
affect  the  performance  of  the  EFV. 

Comment  from  Manufacturers:  RSPA 
received  comments  from  three 
manufacturers  of  EFVs:  RW.  Lyall  & 
Company,  Inc.,  Metal  Goods 
Manufacturing  Company,  and  UMAC 
Incorporated.  The  manufacturers 
described  the  EFVs  that  are  available  for 
sale  and  presented  tabular  or  graphical 
statistics  denoting  the  operating 
characteristics  of  their  valves.  No 
manufacturer  recommended  EFV 
installation  in  all  circumstances.  One 
pointed  out  that  the  gas  company 
should  have  discretion  to  identity 
excessive  contamination  or  low  pressure 
when  operating  problems  might  occur 
and  not  be  required  to  install  EFVs  in 
those  circumstances. 

Response:  RSPA  thanks  the 
manufacturers  for  their  brochures  and 
comments  regarding  the  availability, 
operating  characteristics,  and  history  of 
their  valves,  especially  for  the 
discussion  regarding  the  appropriate 
applications  for  their  products.  The 
manufacturers’  data,  along  with  other 
sources,  was  used  in  preparing  the 
proposed  regulations  and  EFV 
performance  standards. 

RSPA  does  not  propose  to  require 
utilities  to  install  EFVs  in  applications 
where  the  valve  will  not  work  or  has  not 
been  successfully  used  such  as  in 
contaminated  gas  or  low  pressure 
systems.  The  proposed  rules  provide 
guidelines  specifying  conditions  under 
which  EFVs  will  be  required. 

Advisory  Committee  Reviews 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  App.  U.S.C.  1673(b))  requires  RSPA 
to  submit  any  proposed  safety  standard 
established  under  the  statute  to  a  15- 
member  committee  for  consideration. 

RSPA  presented  the  status  of  EFV 
rulemaking  to  the  Technical  Pipelines 
Safety  Standards  Committee  on  two 
occasions:  February  20, 1991  and 
September  10, 1991.  On  neither 
occasion  did  RSPA  request  a  vote 
regarding  EFV  installation;  however, 
after  discussion  on  September  10, 1991, 
the  Committee  recommended  that  RSPA 
work  with  a  number  of  local  natural  gas 
distribution  system  operators  to  have 
them  voluntarily  install  EFVs.  evaluate 
them,  and  report  the  results. 

The  Committee  also  recommended 
that  RSPA  take  the  lead  in  coordinating 
with  other  interested  and  informed 
parties  such  as  Congressional  Staff, 
NTSB,  NARUC,  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR),  GRI,  EFV  manufacturers. 
Industry  Associations  and  standard 


writing  associations  to  develop 
standards  for  EFV  design,  manufacture, 
quality  control,  testing,  and 
certification.  The  Committee 
recommended  that  this  action  be 
completed  prior  to  issuance  of  any 
Federal  Regulations.  As  previously 
discussed,  since  these  meetings.  Pub.  L. 
102-508  was  passed,  which  requires  the 
Department  to  prescribe  circumstances 
where  EFVs  must  be  installed  and  to 
establish  performance  standards  for  the 
EFVs. 

Nevertheless,  we  have  addressed  the 
Committee’s  recommendations.  After 
studying  the  responses  from  those 
companies  currently  using  and/or 
installing  EFVs  on  service  lines,  RSPA 
has  determined  that  the  following  22 
companies  have  already  installed  over 
230,000  EFVs  on  gas  service  lines 
during  the  last  10  years:  Bay  State  Gas 
Company,  Boston  Gas  Company,  The 
Brooklyn  Union  Gas  Company,  the  City 
of  Clarence,  Missouri,  Commonwealth 
Gas  Company,  Colonial  Gas  Company, 
Connecticut  Natural  Gas  Corporation, 
The  East  Ohio  Gas  Company,  the  City  of 
Elberton,  Georgia.  Great  Plains  Natural 
Gas  Company,  Long  Island  Lighting 
Company,  KPL  Gas  Service,  Michigan 
Gas  Utilities,  New  Jersey  Natural  Gas 
Company,  Niagara  Mohawk  Power 
Corporation,  The  Peoples  Natural  Gas 
Company,  South  Jersey  Gas  Company, 
UGI  Corporation,  an  unidentified  utility, 
Virginia  Natural  Gas,  Washington  Gas 
Light  Company,  and  Wisconsin  Gas 
Company.  The  climatic  conditions  and 
applications  under  which  these  utilities 
install  EFVs  differ  widely  which  leads 
us  to  conclude  that  EFVs  work  under 
many  varied  operating  conditions  and 
applications. 

Furthermore,  the  following  utilities 
are  testing  EFVs  by  installing  them  in 
service  lines  or  by  examining  EFV 
performance  through  laboratory  testing: 
Greeley  Gas  Company,  Pacific  Gas  ana 
Electric,  Public  Service  Company  of 
Colorado,  San  Diego  Gas  Company, 
Southern  California  Gas  and  Electric 
and  Southwest  Gas  Company.  NARUC 
has  also  prepared  a  study  of  EFVs  on 
behalf  of  the  regulatory  commissioners. 

In  a  letter  dated  August  1, 1991  to  the 
Chairman  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  B16 
Committee  on  Standardization  of 
Valves,  Flanges,  Fittings  and  Gaskets, 
the  AGA  requested  that  the  Committee 
undertake  the  establishment  of  a 
national  standard  for  EFVs.  The  letter 
stated  that  such  a  standard  would 
protect  the  safety  of  the  public  and  allay 
the  concerns  of  gas  utilities  and  EFV 
manufacturers.  ASME  has  since  referred 
the  matter  to  its  B31.8  committee.  RSPA 
supports  the  development  of  a 


universally  prepared  and  accepted 
design,  construction  and  operational 
safety  standard.  However,  committee 
action  could  be  a  long  process  that 
might  delay  this  rulemaking  for  several 
years,  and  exceed  the  statutorily 
mandated  deadline.  Therefore,  based  on 
all  the  information  that  RSPA  has 
received,  RSPA  is  proposing 
performance  standards  for  EFVs  as  part 
of  this  rulemaking. 

Discussion 

The  317  incidents  RSPA  examined 
that  occurred  between  May  1984  and 
February  1991  show  the  personal  harm 
and  property  damage  that  can  result 
from  a  service  line  incident.  Because 
these  incidents  and  the  resulting 
damage  persist  despite  the  success  of 
one-call  damage  prevention  programs 
and  other  measures  aimed  at  preventing 
pipeline  incidents,  RSPA  feels  that 
reliance  on  preventative  measures  is  not 
enough,  and  that  additional  protection 
is  needed.  RSPA  seeks  to  minimize  the 
personal  and  property  damage  resulting 
from  an  incident  by  adopting  rules 
requiring  the  installation  of  EFVs  in 
service  lines  to  shut  off  gas  leaks  when 
a  service  line  is  severely  damaged.  By 
shutting  off  a  gas  leak,  an  EFV  can 
mitigate  an  incident’s  consequences, 
such  as  death,  injury,  fire  and 
explosion,  property  damage  and  loss  of 
gas. 

RSPA  has  looked  at  the  issue  of 
installation  of  EFVs  for  nearly  20  years. 
Anecdotal  data  during  this  time 
suggested  that  EFVs  are  not  reliable. 
Commenters  to  the  ANPRM 

uestionnaire  have  reinforced  the 

oubts  about  the  reliability  of  EFVs.  In 
particular,  commenters  expressed 
concern  that  the  valves  would  not  work 
when  they  were  supposed  to  or  that 
they  would  interfere  with  normal 
operation  of  the  service  line. 

RSPA  shares  these  concerns.  As 
previously  mentioned,  operators 
documented  an  improper  closing  rate  of 
4.6  percent  for  valves  installed  between 
1980-1984  and  of  10  percent  of  valves 
installed  after  1984.  Although  the  two 
operators,  Bay  State  Gas  Company  and 
East  Ohio  Gas  Company,  that  have  the 
most  experience  in  installing  EFVs  do 
not  report  reliability  problems,  RSPA 
wants  to  ensure  that  an  EFV'  performs 
reliably. 

In  this  proposed  rulemaking  to 
require  the  installation  of  EFVs  on 
nearly  all  new  and  replaced  single 
customer  residential  service  lines,  RSPA 
proposes  to  improve  EFV  reliability  by 
requiring  that  EFVs  satisfy  certain 
proposed  performance  criteria.  The 
proposed  criteria  include  that  each  EFV 
pass  a  testing  program  that  assures  the 
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EFV  meets  the  manufacturer's  published 
specifications  for  flow  rate  within  a 
reasonable  tolerance  of  10  percent  with 
the  testing  at  the  lowest  pressure 
allowed  (10  psig)  for  all  the  types  of  gas 
that  may  be  used  in  the  operator’s 
distribution  system.  The  types  of  gas 
might  be  natural  gas  or  a  natural  gas/ 
propane  mixture,  each  of  which  affect 
the  performance  of  an  EFV  differently. 

In  addition,  EFVs  will  not  be  required 
if  the  operator  is  able  to  demonstrate 
that  contaminants  in  the  gas  will  cause 
the  valve  to  malfunction.  EFVs  will 
have  to  meet  the  current  applicable 
performance  rules  for  the  selection  and 
qualification  of  materials  in  Subpart  B 
and  design  of  pipeline  components  in 
Subpart  D  of  Part  192. 

The  ANPRM  proposed  a  low  pressure 
threshold  of  5  psig  for  the  required 
installation  of  EFVs.  (EFVs  would  be 
required  on  service  lines  operating  at 
not  less  than  5  psig.)  Due  to  comments 
received  in  response  to  the  ANPRM,  we 
raised  the  minimum  pressure  threshold 
requirement  from  5  psig  to  10  psig.  The 
RSPA  benefit-cost  study  results, 
described  later,  should  not  be  affected 
by  the  pressure  change  since  only  8  of 
1 77  incidents  (5  percent),  in  the  study 
were  in  the  5  to  10  psig  pressure  range. 
Commenters,  particularly  the  two 
distribution  operators  with  the  largest 
Inventory  of  installed  EFVs,  believe 
EFVs  operate  more  reliably  at  minimum 
pressures  of  10  psig  rather  than  5  psig. 

To  increase  an  EFVs  reliability,  this 
rulemaking  also  proposes  that  an 
operator  demonstrate  that  e  valve  will 
operate  after  installation,  by  a 
preoperational  test  of  the  valve  to  show 
that  it  will  close  when  there  is  an  excess 
flow  in  the  service  line.  Furthermore, 
this  test  will  have  to  be  repeated 
whenever  the  customer’s  meter  is. 
removed. 

Commenters  have  been  concerned 
that  EFVs  be  correctly  sized  so  that  they 
will  operate  properly  if  the  service  line 
is  severed.  If  the  maximum  flow  rate 
through  a  service  line  is  close  to  the 
maximum  flow  through  the  EFV,  the 
EFV  will  not  close  because  it  cannot 
experience  an  excess  flow.  To  assure 
that  the  valve  will  close,  the  maximum 
flow  rate  through  the  service  line  must 
be  higher  than  the  manufacturer’s 
specified  flow  rate  for  which  the  valve 
will  close.  Therefore,  the  proposed  rule 
requires  that  the  maximum  flow  through 
piping,  fittings,  and  other  valves  in  each 
newly  installed  or  replaced  service  line 
in  which  an  EFV  is  installed  must 
exceed  the  manufacturer’s  published 
flow  rating  for  that  excess  flow  valve  by 
at  least  50  percent. 

Commenters  emphasized  that 
standards  do  not  exist  for  EFVs,  and  that 


operators  must  trust  a  manufacturer’s 
specifications  regarding  EFV 
construction  ana  operation.  Because 
utility  operators  should  be  able  to  rely 
on  the  EFVs  they  install  to  perform 
according  to  specifications,  RSPA 
believes  that  aetailed  standards  should 
be  developed  by  the  technical  experts  in 
the  gas  and  valve  industry  who  are  most 
competent  to  develop  them.  RSPA 
applauds  the  effort  spearheaded  by  the 
AGA  to  initiate  this  development.  More 
exacting  specifications  may  ultimately 
be  developed  should  the  ASME  B31.8 
Committee  undertake  preparation  of 
standards  for  EFVs. 

The  performance  standards  proposed 
in  this  NPRM  concerning  EFV 
construction  and  operation 
requirements  will  assure  an  adequate 
level  of  safety.  RSPA  proposes  to  require 
EFVs  to  be  made  from  suitable  materials 
to  withstand  the  operating  and 
environmental  conditions  that  a  service 
line  must  endure.  The  quality  control 
procedures  during  the  manufacturing 
process  should  improve  an  EFV’s 
capability  to  close  according  to 
specifications,  which  should  drastically 
reduce  false  closures. 

The  most  significant  departure  in  the 
proposed  rule  from  the  existing  EFV 
design  and  installation  procedures  is  the 
elimination  of  a  bypass.  Most,  if  not  all 
installed  EFVs,  have  been  designed  with 
a  bypass  to  allow  a  small  amount  of  gas 
to  travel  downstream  of  the  valve  after 
it  has  falsely  closed  so  it  will  reset 
automatically  without  requiring  an 
operator  to  excavate  and  reset  the  EFV 
manually.  The  hazards  involved  with 
this  procedure  are  discussed  in  the 
comment  section.  RSPA  believes  safety 
to  the  customer  and  the  public  will  be 
increased  significantly  by  requiring  the 
positive  action  of  a  service  call  by  the 
utility  operator  to  the  customer’s 
premises  whenever  an  EFV  closes. 

Another  new  proposal  is  that  service 
lines  containing  EFVs  be  identified  so 
that  an  operator’s  personnel  can 
determine  by  sight  if  an  EFV  is  installed 
and  its  approximate  location  relative  to 
the  gas  main.  This  proposed 
requirement  is  modelled  after  a  state 
rule  in  Massachusetts.  Unlike  other 
components  on  a  customer’s  service 
line,  the  EFV  is  buried  with  no  visible 
indication  of  its  existence.  RSPA’s 
purpose  in  proposing  this  identification 
requirement  is  to  make  sure  an 
operator’s  representative  responding  to 
a  customer’s  call  concerning  a  gas 
outage  will  be  aware  that  the  service 
line  contains  an  EFV  so  that  the 
representative  can  take  this  into  account 
in  determining  the  cause  of  the  outage. 
For  instance,  die  gas  outage  may  be 
caused  by  an  EFV  which  has 


experienced  a  false  closure.  The 
representative  can  more  quickly  analyze 
the  reasons  for  the  outage  and  restore 
service  to  the  customer  faster  if  it  is 
known  that  the  service  line  contains  an 
EFV. 

RSPA  is  not  aware  of  another  device 
that  would  serve  as  an  effective 
alternative  option  to  the  installation  of 
EFVs.  Measures  such  as  one-call 
programs,  leak  surveys  and  employee 
training  serve  to  reduce  the  frequency  of 
line  breaks.  EFVs  will  complement 
these  pipeline  safety  measures  by 
reducing  the  consequences  of  service 
line  breaks. 

Proposal 

RSPA  proposes  to  establish  a  new 
pipeline  safety  rule,  $  192.381,  “Service 
lines:  Excess  flow  valve  requirements.’* 

In  so  doing,  RSPA  is  adopting  the  NTSB 
recommendation  to  “Require  the 
installation  of  excess  flow  valves  an 
new  and  renewed  single-family, 
residential  high  pressure  service  lines 
which  have  operating  conditions 
compatible  with  the  rated  performance 
parameters  of  at  least  one  model  of 
commercially  available  excess  flow 
valve.” 

This  proposed  rule  would  require  gas 
distribution  operators  to  install  an  EFV 
on  each  new  or  replaced  single 
customer  residential  gas  service  line  if 
the  inlet  pressure  to  the  service  line  is 
10  psig  or  more.  The  EFV  would  have 
to  be  installed  as  dose  as  practical  to 
the  main  distribution  line  in  order  to 
ensure  that  the  valve  protect  the 
maximum  length  of  service  line,  and  for 
ease  in  locating  the  EFV.  To  ensure  that 
an  EFV  performs  reliably  and 
effectively,  the  EFV  would  have  to  be 
sized  so  that  it  would  close 
automatically  if  the  service  line 
downstream  is  severed  or  if  the 
customer  meter,  regulator  or  valve  is 
sheared  off.  This  proposal  would  not 
require  the  installation  of  an  EFV  where 
the  operator  can  demonstrate  that 
contaminants  in  the  gas  stream  will 
cause  the  valve  to  malfunction.  For 
safety  purposes,  the  proposed  rule  also 
would  not  allow  a  bypass  of  gas  for 
equalization  of  pressures  on  both  sides 
of  the  EFV. 

Furthermore,  the  proposed 
regulations  would  require  an  operator  at 
initial  installation  to  assure  that  the 
manufacturer’s  flow  rating  is  verified. 
Upon  original  installation  and  each  time 
the  meter  set  is  repaired,  removed  or 
replaced  the  operator  would  be  required 
to  determine  if  the  EFV  closes 
automatically.  If  not,  the  EFV  would  he 
deemed  defective  and  would  need  to  be 
replaced. 
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In  addition  to  the  proposed  new 
requirements  for  EFVs,  RSPA  proposes 
to  change  the  headings  on  existing 
§§  192.363  and  192.365  to  show  that  the 
existing  rules  pertain  to  all  service  line 
valves  including  excess  flow  valves. 

Rulemaking  Analyses 

Impact  Assessment 

Each  year,  about  300,000  new  high 
pressure  service  lines  are  installed  and 
600,000  existing  high  pressure  service 
lines  are  replaced.  At  a  cost  of  $20  per 
EFV,  the  estimated  annual  impact  of 
requiring  EFV  installation  as  proposed 
herein  would  be  $18  million.  Aggregate 
annual  savings  of  $19-31  million  would 
result  horn  reduced  deaths,  injuries, 
fires,  explosions  and  evacuations. 

The  proposed  rule  is  not  major  since 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Nor  would  the 
proposed  rule  cause  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  considering  this  proposed  rule  and 
in  view  of  the  interest  shown  by  the  gas 
utility  operators  and  Congress,  RSPA 
prepared  a  Regulatory  Impact 
Evaluation  to  accompany  this  proposed 
rule  which  is  also  on  file  in  the  Docket. 
The  benefit  analysis  considers  (1)  the 
consequences  of  not  installing  EFVs  as 
derived  mainly  from  data  in  RSPA 
incident  files,  (2)  the  expected  reduction 
in  consequences  due  to  the  installation 
of  EFVs,  and  (3)  the  calculation  of 
discounted  value  of  benefits.  The 
consequences  considered  include 
deaths,  injuries,  property  damage,  the 
cost  of  fighting  fires  and  responding  to 
explosions,  and  the  cost  of  evacuations. 

The  cost  analysis  considers  (1)  the 
cost  of  the  valve  and  the  labor  to  install 
it,  (2)  the  cost  to  replace  those  EFVs  that 
fail  to  operate  properly,  and  (3)  the 
discounted  value  of  the  costs.  The  study 
did  not  include  costs  to  verify  flow  by 
testing  or  to  label  the  service  line  as 
these  costs  were  expected  to  be 
insignificant. 

The  ratio  of  benefit  to  cost  is 
continuously  positive  and  varies  from 
1.04  to  1.73  depending  on  the 
performance  of  the  valves  after 
installation. 

The  benefit-cost  study  did  not 
consider  costs  associated  with 
performance  standards.  However,  RSPA 


has  concluded  that  any  potential 
increased  cost  due  to  performance 
standards  would  be  offset  by  the 
elimination  of  the  bypass  feature  and 
increased  production  efficiency  due  to 
higher  demand.  Nevertheless,  RSPA 
would  be  interested  in  comments  on 
projected  costs. 

DOT  Regulatory  Policies  and  Procedures 

The  regulation  is  considered 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  because  it  involves  a  substantial 
change  in  regulations  affecting  gas 
pipelines  and  because  it  concerns  a 
matter  of  substantial  interest  to  the 
public  and  Congress. 

Regulatory  Flexibility  Act 

Because  the  cost  of  an  EFV  for  a 
service  line  will  be  only  $20,  and  the 
projected  service  life  of  an  EFV  is  50 
years,  the  cost  of  compliance  with  this 
rule  will  not  be  significant.  However, 
we  seek  information  concerning  the 
projected  50-year  service  life  of  an  EFV. 

Accordingly,  based  on  the  facts 
available  concerning  the  impact  of  the 
proposal,  I  certify  under  section  605  of 
the  Regulatory  Flexibility  Act  that  it 
would  not,  if  adopted  as  final,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  seek  such  impact 
information  in  response  to  this 
proposed  rulemaking.  RSPA  criteria  for 
small  companies  or  entities  are  those 
which  are  independently  owned  and 
operated  and  with  less  then  $1,000,000 
in  revenues. 

E.O.  12612 

We  have  analyzed  this  proposed  rule 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685;  October  30, 1987) 
and  we  find  that  it  does  not  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  Safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  following, 
RSPA  proposes  to  amend  49  CFR  Part 
192  as  follows: 

PART  192— (AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672  and  1804; 
49  CFR  1.53. 

2.  Part  192  is  amended  by  revising  the 
headings  of  §§  192.363  and  192.365  to 
read  as  follows: 


1 192.363  Service  lines:  Service  line  valve 
requirements. 

***** 

$  192.365  Service  lines:  Location  of 
service  line  valves. 

***** 

3.  Part  192  is  amended  by  adding 
§  192.381  to  read  as  follows: 

$  192.381  Service  lines:  Excess  flow  valve 
requirements. 

(a)  In  addition  to  the  requirements  of 
§§  192.363  and  192.365,  and  except  for 
paragraph  (h)  of  this  section,  each  newly 
installed  or  replaced  single  residence 
service  line  that  operates  at  a  pressure 
not  less  than  10  psig  must  be  equipped 
with  an  excess  flow  valve. 

(b)  The  excess  flow  valve  required  by 
paragraph  (a)  must — 

(1)  Be  installed  as  close  to  the  main 
or  transmission  line  as  practicable; 

(2)  Meet  the  applicable  requirements 
of  Subparts  B  and  D  of  this  part; 

(3)  Be  designed  to  prevent 
equalization  of  pressures  across  the 
valve  after  the  valve  is  closed; 

(4)  Upon  original  installation  and 
each  time  the  customer’s  meter  is 
removed  or  replaced,  be  tested  to 
determine  if  it  closes  automatically; 

(5)  Close  automatically  if  the  service 
line  is  severed  or  if  the  customer’s 
meter,  regulator  or  service  valve  is 
sheared  off;  and; 

(6)  Be  sized  to  close  within  10  percent 
of  the  rated  flow  specified  by  the 
manufacturer. 

(c)  The  operator  must  assure  that  the 
rated  flow  in  paragraph  (b)(6)  of  this 
section  is  verified  by  testing  at  a 
pressure  of  10  psig  for  the  gas  or  gases 
to  be  transported  in  the  service  line. 

(d)  If,  after  the  effective  date  of  this 
regulation,  an  excess  flow  valve  does 
not  close  automatically  in  accordance 
with  paragraph  (b)(4)  or  paragraph  (b)(5) 
of  this  section,  it  must  be  replaced  with 
an  excess  flow  valve  meeting  the 
requirements  of  paragraph  (b). 

(e)  Each  excess  flow  valve  installed 
after  the  effective  date  of  this  regulation 
must  be  manufactured  in  accordance 
with  written  specifications  that  assure 
that  the  valve  meets  the  manufacturer’s 
published  pressure  and  flow  rate 
criteria. 

(f)  The  maximum  flow  through 
piping,  fittings,  and  other  valves  in  each 
newly  installed  or  replaced  service  line 
in  which  an  excess  flow  valve  is 
installed  must  exceed  the 
manufacturer’s  published  flow  rating  for 
that  excess  flow  valve  by  at  least  50 
percent. 

(g)  Each  service  line  with  an  excess 
flow  valve  must  be  physically  marked  or 
labeled  in  the  field.  The  mark  or  label 
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most  be  placed  on  the  service  riser  pipe 
or  meter  assembly  and  be  readily  visible 
to  gas  company  employees. 

(h)  Installation  of  an  excess  flow  valve 
is  not  required  on  a  service  line  where 
the  operator  can  demonstrate,  based  on 


prior  experience  with  contaminants  in 
the  gas  stream,  that  these  contaminants 
will  cause  a  malfunction  of  the  excess 
flow  valve. 


Issued  ia  Washington,  DC,  on  April  16, 
1993. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  93-9315  Filed  4-20-93, 8:46  am) 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  individual  pamphlet  form 
(referred  to  as  “slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  239/P.L.  103-23 
To  amend  the  Stock  Raising 
Homestead  Act  to  resolve 
certain  problems  regarding 
subsurface  estates,  and  for 
other  purposes.  (Apr.  16, 
1993;  107  Stat.  60;  7  pages) 
Last  List  April  16,  1993 


ELECTRONIC  BULLETIN 
BOARD 


Free  Electronic  Bulletin 
Board  service  for  Public  Law 
numbers,  Federal  Register 
finding  aids,  and  a  list  of 
Clinton  Administration  officials 
is  available  on  202-275-1538 
or  275-0920. 


Federal  Registe 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Fede 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 
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Order  processing  code:  *5133  Charge  your  order. 

It’s  easy 1 
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U  yes,  please  send  me  the  following  indicated  publications:  To  *ax  your  orders  and  inquiries -(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 _ 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account 


(Street  address) 


□  VISA  or  MasterCard  Account 
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(City,  State,  ZIP  Code) 


L 
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(Daytime  phone  including  area  code) 


1  1  II  II  1  II 

(Credit  card  expiration  date) 

Thank  you  for  your  order i 

(Signature) 

(Rev  12/94 

4.  Mail  lb:  New  Orders.  Superintendent  of  Documents,  P.O.  Bax  371954,  Pittsburgh,  PA  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. » 

. ' . \ . 

A  FR  SMITII212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 
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please  send  me  the  following  indicated  subscriptions: 
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_ Federal  Register 

_ Code  of  Federal  Regulations: 


.  One  year:  $363.00 


.  One  year  $223.00 


Charge  your  order. 

It’s  easy!  c&W  Imh 

Charge  order*  may  be  telephoned  to  the  GPO  order 
deefc  at  (202)  783-3238  from  8:00  a  m.  to  4:00  p  m 
eastern  time.  Monday-Friday  (except  holidays) 


.  Six  months:  $176.50 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 
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Public  Laws 

103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 


(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 
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_  subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 
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Federal  Regulations  (CFR) 


GUIDE:  Revised  January  1,  1992 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 


The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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